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Introduction

TheprovisionsrelatlngtOtheSecurityCouncilintheUnitedNations
Charterof2000donotlookmuchdifferenttothoseintheCharterof
1945.Articles23and27wereamendedin1965toincreasethemember-

shipoftheSecurltyCouncilfromitsorlglnalllmemberstothepresent
15,withacorrespondingchangefromseventoninevotesfortheadop-
tionofresolutions･Nochangewasmadeinthe丘vePermanentMembers'
vetopoweroversubstantivematters･1

However,thepracticeoftheSecurltyCouncil,particularlytheenforce一
mentactivitiesbaseduponthepowersenjoyedbytheSecurityCouncil
underChapterVIIoftheUNCharter,havechangeddramaticallysince
theendoftheColdWar･2 Andwiththischange,aseriesofnewlegal
problemshaveappeared･KirglSSuccinctlysummarizedthecontroversial
situationoftheSecurltyCouncilasfollows:

Themostseriouslegalorquasi-legalissuessurroundingthepost-ColdWar
SecurltyCouncilhavesofarbeenofthesortanobserverduringtheColdWar
wouldhardlyhavedreamtcouldreachcentrestage･Theyhavehadmuchmoreto
dowiththepossibleabuseofpowerthanwithabdicationofit･TheCouncilhas
invokedChapterVIIwhenthethreattointernationalpeacewasnotself-evident,
andhasforthemostpartomittedanyJuSti丘cationfor丘ndingsuchathreat･Ithas
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invokedChapterⅥItoauthorisememberstatestousearmedforcetopreserve
orrestorepeace,withoutrelyingonArticle42andwithoutanyArticle43agree一
mentsirkPlace.
Onthequasi-legislativefront,theCouncilhasestablishedwarcrimestribunals

andinCOnneCtionwiththemhasissueddirectivestomemberstatestocO-operate･
Ithascreatedacompensationcommissiontodetemi eclaimsagainstanaggressor
state･Ithasempoweredthetribunalsandthecommissiontoapplynormsthatdo
notnecessarilyreaectpre-existinginternationallaw･
TheCouncilhasmadequasi-judicialdeterminationsthatgowellbeyondthose

inherentinitsexpressauthoritytodeterminethreatstothepeace,breachesofthe
peaceandactsofaggression.Ithasalsogonebeyonditsreadilyimpliedauthority
tointerpretandapplyrelevantCharterprovisionsortointerpretitsownresolu-
tions･Ithasdonesodespiteitsownnonjudicialcharacter,andwithoutprocedural
safeguards･3

Theintendedpurposeofthischapteristhreefold.Itis,firstly,togive,aSa
preliminaryobservationforthefollowmganalysis,anoverauideaofthe
possiblepositiontobegiventotheSecurityCouncilin仙eUnitedNations
andintheinternationalcommunityasawhole;secondly,todemonstrate
thattheSecurityCouncilhassteppedintolegallygreyareasfromtheper-
spectiveof血eUNCharter,whilemostofthecasescouldbelegauyjus-
tified;and丘nally,toemphasizetheimportanceandroleoflegitimacyln
theselegauygreyareas.

ChapterVIIoftheUNCharterandpracticeduringthe
ColdWarperiod

InterpretationoftheCharter

lntemationalorganizationsarefunctionalentitiesestablishedbystates
onthebasisofagreements(constituentinstruments).Sincethepurposes,
functions,powersandcompetence,organizationalstructures,activities,
andallotherimportantmattersofi山ernationalorganizationsare,in
essence,providedintheirconstituentinstruments,anylegalanalysisof
theirstructuresandactivitiesshouldlogicauystartwithanalysesand
interpretationsofthoseconstituentinstruments.Infact,manyofthedis-

Anddisputesconcernlngtheirstructuresandactivities,when
Ltheorgansofinternationalorganizationsorreferredtothe
llCourtofJustice,havebeenarguedonthelevelofinter-

pretationoftheirconstituentinstruments.Ontheotherhand,thei山er-
pretationoflawalwaysleavessomeroomfordiscretion,andinvolves
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avaluejudgementbytheinterpreterinselectlngOneOfseveralpossible
meanlngSWithintheframeworkofthenormconcerned.Inthissense,the

matterofwhoistointerpretandapplyanormisdecisiveindeterminlng

itscontent･Treatiesaregenerallyinterpretedandappliedbythestates

partiesthemselves.Inthecaseofconstituentinstruments,theorgansof

internationalorganizationsalsointerpretand applythoseprovisions

relatedtotheiractivitiesasaninseparableprocessoftheiroperation･

ThereisnoprovisionconcernlngInterpretationintheCharterofthe
UnitedNations.ToindicatetheconclusionofdiscussionsintheSam

FranciscoConference,thereexistsonlythefinalreportofCommittee

IV/2(LegalProblems)oftheConference,apartofwhichisasfollows:

InthecourseoftheoperationfromdaytodayofthevariousorgansoftheOrga-
nisation,itlSinevltablethateachorganwillinterpretsuchpartsoftheCharter
asareapplicabletoitsparticularfunctions･Thisprocessisinherentinthefunc-
tionlngOfanybodywhichoperatesunderaninstrumentdeBningitsfunctionsand
powers.ItwillbemanifestedinthefunctionlngOfsuchabodyastheGeneral
Assembly,theSecurltyCouncil,OrtheInternationalCourtofJustice.Accord-
1ngly,ltisnotnecessarytoincludeintheCharteraprovisioneitherauthorislngOr
approvlngthenormaloperationofthisprlnCiple･
Di銃cultiesmayconceivablyariseintheeventthatthereshouldbeadifference

ofopinionamongtheorgansoftheOrganisationconcerningthecorrectinterpre-
tationofaprovisionoftheCharter.Thus,twoorgansmayconceivablyholdand
mayexpressorevenactupondifFerentviews･Underunitaryformsofnational
governmentthefinaldeterminationofsuchaquestionmaybevestedinthehighest
courtorinsomeothernationalauthority.However,thenatureoftheOrganisation
andofitsoperationwouldnotseemtobesuchastoinvitetheincluslOninthe
Charterofanyprovisionofthisnature- Inbrief,theMembersortheorgansof
theOrganisationmighthaverecoursetovariousexpedientsinordertoobtainan
approprlateinterpretation-
Itistobeunderstood.ofcourse,thatifaninterpretationmadebyanyorgan

oftheOrganisationorbyacommitteeofjuristsisnotgenerallyacceptableitwill
bewithoutbindingforce･･･4

1tcanbeseenfrom thisreportthatthepossibilitywasclearlyrejected

thatanorgan(suchastheICJortheGeneralAssembly)oftheUnited

NationsbeglVenthepowertoauthoritativelyinterprettheChartereither

inwholeorpartially,itsinterpretationbindingalltheotherorgansand

allthememberstatesoftheUnitedNations･5 Asaconsequence,each

memberstatecouldquestionaninterpretationoftheChartermadeby

oneoftheorgansintakingaspecificmeasure･Insodoing,amember

statequestionswhetherthemeasureisinaccordancewiththeCharter,
andthereforewhetheritislawful.6
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WhatroledoestheUNChartergivetotheSecurityCouncil,
particularlyunderChapterVIIoftheCharter?

TheUnitedNationswasconceivedbythefourgreatpowers-t九eSoviet
Union,theUnitedKingdom,theUnitedStatesofAmerica,andChina-at
theDumbartonOaksConferencein1944.Thegoalwasprlmarilytocreate
anorganizationthatwouldserveasamechanismforposトSecondWorld
Warhternationalsecurity･7TheDumbartonOaksplanwasre丘nedby
Stalin,Churchill,andRooseveltatYaltainearly1945,andwasmoulded
intotheCharteratSamFranciscolaterthatyear･8
Article1oftheCharter,"ThePurposesoftheUnitedNations,"refers

inparagraph1totheeffortto"maintaininternationalpeaceandsecurity,
andtothatend:totakeeffectivecollectivemeasuresfortheprevention
andremovalofthreatstothepeace,andforthesuppressionofactsof
aggressionorotherbreachesofthepeace."Article240fChapterV,"The
SecurityCouncil,"confersontheSecurityCouncilprimaryresponsibility
forthemaintenanceofintemationalpeaceandsecurity.
ChapterVIIoftheCharterenablestheSecurityCounciltoadopteco-

nomicsanctionsandmi1itarymeasureswherethereisa"threattothe
peace,breachofthepeaceoractofaggression,"therebyequlppmgit
wi也 enforcementpowersindisputesorsituationsthatareparticularly
sedous･9TobringChapterVIIintoplay,Article39StatesthatitiSforthe
SecurityCounciltodeterminethatthenecessaryconditionsarepresent;
thatis,thatoneofthethreesituationsaboveexists.Oncesuchadetermi一
mationhasbeenmadeunderArticle39,itisopentotheSecurityCouncil
tomakerecommendations,Ortodecidewhatmeasuresshallbetakenin
accordancewithArticles41and42tomaintainorrestoreinternational

peaceandsecurity.Article41isprlmarilyconcernedwitheconomicsanc-
tions.Article42isconcernedwithmilitarysanctions,andArticle43pro-
videsformemberstatestoconcludeagreementswiththeUnitedNations
underwhichtheirforceswinbeavailableforusewhenneeded.

Withtheseprovisions,theSecurityCouncilcouldbeconsideredasa
pnmarilyexecutiveorganequlppedwithpolicingpowerandthecapacity
tousecoerciveforceintheformofmilitaryandnon-militarysanctions.

WhatroledidtheSecurityCouncilplayduringtheColdWay
period?

Thelongperiodthatwegenerallyidentifyasthe"ColdWar"hasmeantan
almosttotalparalysisoftheSecurityCouncilintheexerciseofitsenforce-
mentpowersunderChapterVII.TheCouncilhasbeencrippledbyits
ideologicalpolarizationandtheabuseofthevetopowerofthePermanent
Members.Duringthisperiod,onlythreeenforcementactionshavebeen
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takenunderChapterVII:theattackupontheRepublicofKorea,thesit-
uationinSouthernRhodesia,andtheinternalsituationinSouthAfrica.10

TheattackupontheRepublicofKorea

TheSecurityCouncil,throughResolution82(1950),determinedthat
thearmedattackbyNorthKoreaconstitutedabreachofthepeace,and
calledupontheNorthKoreanauthoritiestowithdrawtheirforcestothe
38thparallel.ThroughResolutions83(1950)and84(1950),itrecom一
mendedthatmemberstatesassistKoreainrepellingthearmedattack,

andthattheymakesuchassistanceavailabletoauni丘edcommandunder
theUnitedStates,whichwasauthorizedtousetheUnitedNations且ag
andwasobligedonlytoreporttotheSecurityCounciLThecollective
militaryactionundertakenagalnStNorthKoreawasledbytheUnited
Stateswithtroopscontributedby16states･TheSecurityCouncilhad
noauthorityovertheconductofmilitaryoperations･Assoonastherep-
resentativeoftheSovietUnioncamebacktotheSecurityCouncil,it
ceasedtoplayanactiverole.TheGeneralAssembly,however,played
thisroleandbuttresseditspositionbyadoptlngtheHUnitingforPeaceH
Resolution.

ThesituationinSouthernRhodesia

Againsttheunilateraldeclarationofindependencebytheauthoritiesof
SouthernRhodesia,whichwasanon-self-governlngterritory,theSecurity
Council,inResolution216(1965),declaredtheannulmentofthisdecla-
rationofindependence.Furthermore,afterdeterminlngtheexistenceof
athreattopeace,inResolution221(1966),it"call[ed]upon"theUnited
Kingdom"topreventbytheuseofforceifnecessarythearrivalatBeira"

(Mozambique),whichiscoヮnectedtoRhodesiabypipeline,ofships
presumablycarryingoildestlnedforRhodesia,and"empower[ed]"itto
arrestatankerconcerned.TheSecurltyCouncilalsoimposedeconomic
andothersanctions,instages,underArticle41･

TheinternalsituationinSouthAfrica

TheSecurltyCouncilhadbeenbesetbyquestionsrelatedtotheracial
policyofSouthAfricasince1963,andithadcondemnedtheapartheid
policyseveraltimesandcalledforanarmsembargoinResolution181
(1963).ItwasonlyinResolution418(1977)thattheSecurityCouncil
actuallyImposedsuchaweaponsembargo･HeretheSecurltyCouncil
foundtheexistenceofathreattopeaceonlylnrelationtoSouthAfricaヮs
acqulSltionofweaponsandmateriel,ratherthanintheapartheidpolicy
itself.However,ltSeemsClearthattheSecurltyCouncilwasmotivatedby
considerationsconcernlngtheapartheidpolicy,whichwerealreadysufi-
cientlyaggravatedatthattime･
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Somecomments

ConcerningArticle39,日ThreattoPeace,=despiteitsclear,directallu-
siontoanarmedcon瓜ict,theconceptofathreattopeaceevolvedinthe
practiceoftheSecurityCounciltorefertosomethingbroaderthanthat･
TheSecurityCouncilcouldbeconsideredtohaveincludedinthiscon-
ceptsuchcasesasthedenialofself-determinationtotheblackmajorityin
SouthernRhodesia,andthelarge-scale,systematicdenialofbasichuman
rightsinSouthAfrica.

ConcerningArticle39,"Recom endations,"andArticle42,intheCold
Warperiod,oneofthecrucialquestionswaswhethertheCouncilcould
takemilitaryenforcementactionsunderArticle42intheabsenceofthe
agreementsandtllemachineryprovidedforinArticles43-47･Theprev-
alentoplmOnatthattimewasthatArticle42､wasnotapplicablewithout
specialagreementstobeconcludedunderArticle43･l1Thus,theKorean
actionandpossiblytheactioncalledfor也theResolutiononSouthern
RhodesiawereconsideredtohavebeentakenonthebasisofaHrecom-

mendationHby仙eSecurityCouncilunderArticle39･12Itistruethatthese
werescarcelythekindsof"recommendations"thatthedraftersofthe
CharterhadinmhdwhentheyadoptedArticle39.At也etime,however,
thisconceptofmilitarymeasureson仙ebasisofaCouncil"recommen-
dation"wasacceptedbyagreatmajorityofmembers,withthemajor
exceptionoftheSovietbloc･13
TheactionsoftheSecurityCouncilin thetwocasesofKoreaand

Southem R血odesiawerenotexplicitlybaseduponrelevantarticlesof
theCharter.Tothatextent,theresolutionsmentionedaboveworkedas
alegitimizingfactorfortheuseofforcebyrecommendingordelegating
forcibleactionstohdividualstatesforspeci丘edpurposes.
Apartfromafewexamples,theruleoftheSecurityCouncilduringthe

ColdWarperiodwascharacterizedbyvirtualparalysis,deepdisagree-
mentsandmistrustamongthePermanentMembers,andaninabilityto
prevent,manage,orredressthemanycon且ictswithwhichitwasfaced･14

SecurityCouncilactivitiesunderChapterVIIoftheUN
ChartersincetheendoftheColdWar

WhathavebeenthemainactivitiesoftheSecurityCouncilunderChapter
VIIoftheUNChartersincetheendoftheColdWar?Aretheylegalin
thesensethattheyareinconformitywithinternationallaw,andconstitu-
tionalinthesensethattheyareinconformitywiththeCharter,whichis
theconstitutionoftheUnitedNations?Someofthemainandparticularly
controversialcaseswinbediscussedbelow.
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Article39

Interferenc.eintointernalaHairsofmemberstatesbytheUJu'tedNations
onhumanltariangroundsinthecaseoftheKurds(Resolution688
(1991)),ofSomalia,andothercases

ThenotionofHthreattothepeaceHisnow interpretedasincluding
essentiallyInternalsituationsthatmightdegenerateintoaninterna-
tionalconflict･TheSecurltyCouncilreferredto"therepressionofthe
lraqlCivilianpopulationinmanypartsofIraq,lnCludingmostrecentlyln
Kurdish-populatedareas,whichledtoamassivenowofrefugeestowards
andacrossinternationalfrontiersandtocross-borderincursionswhich

threateninternationalpeaceandsecurltyinthereglOn,=15andHthemag-
nitudeofthehumantragedycausedbytheconflictinSomalia,further
exacerbatedbytheobstaclesbeingcreatedtothedistributionofhuman-

itarianassistance,constitut[ing]athreattointernationalpeaPeandsecu-
rlty･=16OneshouldalsoconsiderthecivilwarinLiberia,lnregardto
whichtheSecurltyCouncildetermined"thatthedeteriorationofthesit-

uation[inthisregion]constitute[d]athreattointern空 nalpeaceand
securlty,particularlyinWestAfricaasawholeH;17theclVilwarandgeno-
cideinRwanda,inregardtowhichtheSecurityCouncildeterminedHthat

themagnitudeofthehunTani.tariancrisis[inthisregion]constitTte[d]a
threattopeaceandsecurltylnthereglOnH;18andthecoupagalnStthe
electedPresidentofHaiti.19Inthiscontext,allofthesecaseswereseen

inasimilarlightbytheSecurityCouncil･20
ThisevolutionwasdefendedfromtheviewpolntOfthereal-lifedynam-

icsofethnicandsimilarconflictsasfollows:

Ethnicconflictblursthelinebetweendomesticandinternattonal,stateandnon-state
actors,aswellaslhafbetweenChapterVIandVII.Ethnicconflicthasalsomadea
mockeryofthedoctrinethatonlylnterStateCOn且ictcanbeaHthreattointerna-
tionalpeaceandsecurity"(Article39).Con月ictsinwhichmorethanhalfamillion
peoplegetkilledandhundredsofthousandsofpeoplehavetofleeareathreatto
internationalpeaceandsecurltylnahighlyinterdependentworld･TheSecurlty
CouncilwasabsolutelyrighttodecideaccordinglylnthecaseofSomalia,Liberia,
Angola,Rwanda,etc･21

TheAppealsChamberoftheInternationalTribunalfortheFormer
YugoslaviaacknowledgedthisintheTadicCasebysaylng:

lE]venif〔anarmedconnictintheterritoryOftheFormerYugoslavia]werecon-
sideredmerelyasanHinternalarmedconnict",ltWOuldstillconstituteaHthreat
tothepeaceHaccordingtothesettledpracticeoftheSecurltyCouncilandthe
commonunderstandingoftheUnitedNationsmembershiplngeneraLIndeed,
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thepracticeoftheSecurityCouncilisrichwithcasesofcivilwarorinternalstrife
whic血itclassi丘edasa"threattothepeace"anddealtwithunderChapterⅥⅠ,
withtheencouragementorevenatthebehestoftheGeneralAssembly,suchas
theCongocrisisatthebeginnmgofthe1960sand,morerecently,Liberiaand
Somalia.Itcanthusbesaidthatthereisacommonunderstanding,manifestedby
the"subsequentpractice"ofthemembershipoftheUnitedNationsatlarge,that
the"threattothepeace"ofArticle39mayinclude,asoneofitsspecies,internal
armedconaicts.22

TheLibyancase:Resolutions731(1992)and748(1992)

SecurityCouncilResolution731of21January1992,interalia,Called
uponLibyatoextraditetwosuspectsallegedlylinkedtothebombingof
anAmericanairlineroverLockerbietoeithertheUnitedStatesorthe

UnitedKingdomfortrial･也 response,Libyabroughtanactionbefore
theInternationalCourtofJusticeandrequestedtheCourttoindicate
provisionalmeasurestopreventtheUnitedStatesfromtakingcoercive
actionsagalnStLibya,andtoensurethatnostepsweretakenthatwould
prejudiceLibya'srights.Threedaysafterthecloseoforalhearingsinthe
case,theSecurityCounciladoptedResolution748asabindingdecision
requiringLibyatoextraditethepersonsinquestionandimposlngSanc-
tionsuponitshoulditfailtodosoby15Aprilofthatyear.

Graefrathcriticizedthisactionasfollows:

WithduerespecttothewisdomoftheSecurityCouncil,itseemstomerather
doubtfulwhetherafailuretofullyrespondtolthe]UnitedStates'requeststo
surrendersuspectstotheUmitedStatesortheUnitedKingdomandtopaycom-

pensationcanbeinterpreted,withinthemeanlngOfArticle390ftheCharter,asa
threattointernationalpeace;especiallywhenithasnotbeenestablishedthat
Libyaviolatedinternationallaw･23

Aseriousandcautiousconsiderationisreq血edonthematterofwhether
theSecurityCouncilcouldreasonablydeterminetheexistenceofathreat
to血ternationalpeaceandsecuritythreeandahalfyearsafter也eLocker-
biebombing,simplybecauseLibyahadnotsurrenderedthesuspects.

Article41

TheLibyancase:Resolutions731(1992)and748(1992)

Graefrathfurtherpointsoutthat"theSecurityCouncilbyResolution748
(1992)transformedthetermsofsettlementrecommendedbyRe岳olu-
tion731(1992)underChapterVIintoabindingdisputesettlementunder
Chapte.rVII,aprocedurethatisnotprovidedforintheCharter,‖24

cltlngthefollowingstatementbyG.Arangio-Ruiz:
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AsstlPulatedunambiguouslylntheCharter,theSecurityCouncil'spowerscon-
sistedofmakingnon-bindingrecommendations,underChapterVI,whichdealt
withdisputesettlement,andalsobindingdecisionsunderChapterVII,which
dealtwithmeasuresofcollectivesecurity･ThemainpolntWasthat,accordingto
thedoctrinalview-whichdidnotappeartobeseriollSlychallengedeitherinthe
legalliteratureorinpractice-theSecurityCouncilwouldnotbeempowered,
whenactingunderChapterVII,toimposesettlementsunderChapterVIinsuch
amannerastotransformitsrecommendatoryfunctionunderChapterVIinto
bindingsettlementsofdisputesorsituations･25

Thisisaratherdelicateandcontroversialpolnt,andwillbefurtherdealt

withlaterinthischapter･

Post-warsettlementintheGulfWar,includingthedestructionofIraq's
chemicalandbiologicalweapons,andthedelimitationoftheboundary
betweenIraqandKuwait(Resolution687(1991))

Resolution687of3April1991providesfortheinviolabilityoftheinter一
RationalboundarybetweenIraqandKuwait,thedemarcationofthat
boundaryandtheestablishmentofaUNobserverunit(UNIKOM),the

destructionoflraq'schemical,biologlCal,andnuclearweaponsandlong-
rangeballisticmissiles,andanundertakingbyIraqnottodevelopany

suchweaponsinthefuture.AspecialCommission(UNSCOM)andthe
IAEAweretomonitorandverifylraq'scompliance･Iraqwastoreturn
Kuwaitlpropertyandwasdeclaredliableforlossanddamageasaresult

ofitsunlawfulinvasionandoccupationofKuwait･A fundtopaycom-
pensationwastobeestablished.SanctionsagalnStIraqweretobemain-
taineduntilithadful丘11editsdisarmamentobligationsundertheresolu-

tion･Kuwaitiandthird-countrynationalsdetainedinIraqweretobe

repatriated･Finally,theSecurityCouncildeclared,Hupono抗cialnoti丘-

cationbylraqtotheSecretary-GeneralandtotheSecurityCouncilof
itsacceptanceoftheprovisionsabove,aformalcease-fireiseffectivebe-

tweenIraqandKuwaitandtheMemberStatesc0-0peratlngWithKuwait
inaccordancewithResolution678(1991)."

Graefrathcriticizedthisinthefollowlngterms:

lA]sthedifferentstructuresofChapterVIandChapterVIIdemonstrate,the
SecurityCouncilunderChapterVIIhasapoliclngfunctiononly-･
Therefore,whenactlngunderChapterVIItheSecurityCouncilactionnor-

mallyieconfinedtostoplping]mi1itaryactivitiesoravert[ing]aspecificdangerfor
themalntenanCeOfpeace,1nOrdertoallowthefunctionlngOfpeacefuldispute
settlementprocedurestosolvetheconnictwhichledtothebreachofthepeacel26

ToacceptthattheSecurityCouncilcouldimposeitsreparationschemeonlraq
andothermemberStatesoftheUnitedNationswouldruncompletelyagalnStthe

systemoftheCharter.Itwouldnotonlyconfusepoliticalandjudicialpowersvested
intentionallyindifferentorgans,butalsoendowtheSecurityCouncilwithlegisla-
tivepowerswhichStatesneverhavetransferredtoanyUnitedNationsorgan･27
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EstablishmentofanInternationalCriminalTribunalfortheProsecution
ofPersonsResponsibleforSeriousViolationsofInternational
HumanitarianLaw(Resolution827(1993)andResolution955(1994))

TheSecurityCouncil,inResolution827(1993),establishedthe"Inter-
nationalTribunalfortheProsecutionofPersonsResponsibleforSerious
ViolationsofInternationalHumanitarianLawCommittedintheTerritory
oftheFormerYugoslaviasince1991･‖28similarly,theSecurityCouncil,
inResolution955(1994),establishedtheHInternationalTribunalforthe
ProsecutionofPersonsResponsibleforGenocideandOtherSeriousVio-
lationsofInternationalHumanitarianLawCommittedintheTerritoryof
RwandaandRwandanCitizensResponsibleforGenocideandOtherSuch
ViolationsCommittedintheTerritoryofNeighbouringStates,between1
January1994and31December1994･H29
TheestablishmentofthesetribunalsbyresolutionsoftheSecurity

Councilgaverisetoreservationsandcriticism.Itwasarguedthatthe
authoritytoestablishatribunaltotryofEencesbeingcomi ttedinthe
territoryofanystatewasessentiallytobelefttothestate(S)withjuris-
dictionovertheindividualsconcerned;thattheCharter,whenadopted,
constitutedtreatyobligationsthatdidnotinCludetheestablishmentofa
compulsorycriminaljurisdiction;andthatneitherhad也ememberstates
glVenSuchjurisdictiontotheUNthereafter.30
However,theAppealsChamberoftheInternationalTribunalforthe

FormerYugoslaviaa抗rmeditslegalityintheTadicCase,saylng:

TheestablishmentoftheinternationalTribunalbytheSecurityCouncildoes

notsignify,however,thattheSecmityCouncilhasdelegatedtoitsPmeofits
functionsortheexerciseofsomeofitsownpowers.Nordoesitmean,lnreverse,
thattheSecurityCouncilwasusurpingforitselfpartofajudicialfunctionwhich
doesnotbelongtoitbuttootherorgansoftheUnitedNationsaccordingto
theCharter･TheSecurityCouncilhasresortedtotheestabliSlmentofajudicial
organintheformofaninternationalcriminaltribunalasaninstrumentfol'the
exerciseofitsownprincipalfunctionofmaintenanceofpeaceandsecurity,i.e.,as
ameasurecontributingtotherestorationandmaintenanceofpeaceintheformer
Yugoslavia･31

Article42

AuthorizationoftheuseofforcebymemberstatesintheGulfWar
(Resolution678(1990))andothercases

TheSecurityCouncilresortedtoaformulaauthorizingorcallingupon
memberstatesgenerallytoactwiththeSecurityCouncil'sblesslngbut
withoutitscontrol.IntheGulfWar,itauthorized"MemberStatesco-
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operatlngWiththeGovernmentofKuwait-･touseallnecessarymeans

toupholdandimplementresolution660(1990)andallsubseqTentrele-
vantresolutionsandtorestoreinternationalpeaceandsecurltyinthe
area･"32Indifferentcontextsofalesserscale,theSecurltyCouncilre-
sortedtothisformulainsuchcasesasSomalia,33Bosnia-Herzegovina,34
Rwanda,35andHaiti･36Thereoccurred,particularlylnrelationtoSecu-
rityCouncilResolution678(1990),agreatdealofcontroversyovertheir
legality,constitutionality,andpossiblelegalgroundsI
TheargumentsagalnStthisformulacanbesummarizedasfollows:

lC]haracterisinga.nactionastakenunderArticle42Shoulddependonwhether
theCouncilgaveItselfthemeanstoexercISeCOntrOlanddirectionoverthemea-
suresadopted･TheresolutioninquestioncontradictsthebasicpremisesofArticle
42,forthetotallackofdirectionandcontrolbytheCouncilovertheactionsit
authorises･Thevaguenessofthedelegationofauthoritypl･OVidedbyparagraphZ
isstriking;thewidediscretionenjoyedbytheStatesconcernedastothe"necessary
meansHtouse,thelackofanyindicationaboutthecommandandc0-Ordinationof
themilitaryoperation,thevaguenessofthepurposeoftheauthorisation,andthe
lackofevenaclearreportingObLigationforthecoalitionStatesmakeDesertStorm
anoperationexternaltotheUnitedNations,astheformerSecretary-General
himselfhastakenpalmstOunderlineonafewoccasions･37

ThemajorityOflegalscholars,however,althoughmoreorlessreluctantly,
arereadytoacceptthisformulaasrealisticallypracticalandacceptable･
Thispositionseemstobebaseduponseveralelements･38someprovi-
sionsintheCharter,suchasArticles48and53,expresslyenvisagetlle
Councilauthorizlngactionbyothers.AstheSecretary-GeneralacknowL
edged,theUnitedNationsisnotequlppedtotakecommandofamajor
militaryoperationinvolvingtheuseofforceagalnStanaggreSSOr･To
excludethepossibilityofauthorizationwouldmeannopossibilityofthe
UnitedNationstakingmilitaryenforcementactiononanysubstantial
scale.Itisgenerallyconsideredas"unlikelythatinthenearfutureany
operationofimportancewillbeconductedotherwisethanbymeansofa
forcethatisauthorisedbytheSecurityCounciloristotallyoutsidethe
UNsystem･=39

UnilateraltLSeOfforcefortheimplementafionofResolution687(1991)

TheUnitedNationsranintoseriousdi抗cultiesovertheimplementation

ofResolution687(1991)･Thisresolution.assumedIraqic?operation,and
themainproblemswiththeimplementatlOnOftheresolutlOnCameOutOf
itsenforcementagalnStanunwillingIraq.Inthissense,onecouldsaythat

theSecurltyCouncilpaidforthedecisionofthecoalitionnottodestroy
Saddam Hussein'sreglmeunderthecoveroftheauthorizationtouse
"allnecessarymeasures… torestoreinternationalpeaceandsecurlty･"
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However,itisdoubtfulwhetheritwouldhavebeenpoliticallyfeasible
atthetimeoftheadoptionofResolution687toprovidefortheissue
ofenforcement.Thosecriticaloftheopen-endedauthorizationoftheuse

offorceinResolution.678(1990)Werenotlikelytoacceptageneral
authoritytouseforcetosecurecompliancewithResolution687･40
Amongthevariousincidentsrelatedtolraq,themattersofdisarma一

mentandweaponsinspectionsareparticularlyrelevanttotheimplemen-
tationofResolution687.Iraqobstructedtheimplementationbydenylng
accesstotheIAEAandtheUNSCOMweaponsinspectors.TheSecurity
CouncilunanimouslyadoptedResolution707(1991),inwhichitcon-
demnedIraq'sseriousviolationofanumberofitsobligationsunderRes-
olution687.1talsoadoptedResolution715(1991)tosupplementReso-
lution687.Iraq,ontheotherhand,continueditsobstructionand五mally
informedUNSCOMthattheUNweaponsinspectorswouldnolongerbe
allowedtousetheirownaircraft.ThepresidentoftheSecurityCouncil
issuedastatementinWhichitwasdeterminedthatIraqwasinmaterial
breachofResolution687anditsrelatedresolutions,andwarnedIraqof
theseriousconsequencesthatwouldflowfromsuchcontinueddefiance.
Furthermore,theUnitedStates,theUnitedKingdom,andFrancestarted
airstrikesonsitesinSOuthernlraq･41
Thus,aquestionisposedastowhetherResolution687,thecease-fire

resolution,auowedtheunilateraluseofforcewithoutanyfurtherSecurlty
Councilresolutioninordertosecuretheimplementationofthecease-
firereglme,evenintheabsenceofanyuseofforcebyIraq.TheSecurity
Council,inParagraph1ofResolution687,a凪rmedall13priorresolu-
tions,includingResolution678,"exceptasexpresslychangedbelowto
achievethegoalsofthisresolution,includingaformalcease-fire,"and
declared,inParagraph33,thataformalcease-firewaseffectiveupon
o凪cialacceptancebyIraq.TheauthorizationtouseforceinResolution
678isthereforenolongerinforce.Thus,onecommentatorconcluded:

IntheabsenceofexpressandfomalSecurityCouncilau血orisation也ecease-

firemustremaininforce.TheUKMimister'sargumentthat,"inthelightofIraq's
continuedbreachesofSecurityCouncilResolution687andthusofthecease-fire
tens,andoftherepeatedwarningsgivenbytheSecurityCouncilandmembers

ofthecoalition･theirltheUSA]forceswereentitledtotakenecessaryandpro-
portionateactioninOrdertoensurelraqlCOmpliancewiththosetens"isnot
legallyconvincing･42

∫
Aseriesofcrisesensued,particularlyin1997and1998,concernmgthe
implementationofResolution687.TheUnitedStatesannouncedthatit
waspreparedtousemilitaryforceasalastresort.Secretary-GeneralKofi
AnnanwenttoBaghdadinFebruary1998andannouncedanagreement
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connrmlngfullcompliancebyIraqwithallrelevantresolutions,including
Resolution687,TheSecurltyCouncilendorsedthisMemorandum of
UnderstandinginResolution1154(1998),adoptedunderChapterVII,in
whichtheSecurltyCouncilwarnedthat"anyviolationwouldhavethe
severestconsequencesforlraq･=43Hわwever,whiletheUnitedStatesas-
sertedthatunilateralforcibleactioninresponsetoviolationsremained
possible,a且umberofCouncilmembers,includingRussia,China,and
France,Statedthatthisresolutioncouldnotberelieduponasautomati-
callyauthorizlngtheuseofforceagalnStlraq･44TheSecurltyCouncil,

a.gain,adoptedResolution1205(1998),inwhichitcondemnedthedeci-
sl0nbyIraqtoceasecooperationwiththeSpecialCommissionasafla-
grantviolationofResolution687(1991)andotherrelevantresolutions,
butdidnotauthorizetheuseofforceagalnStIraq･

Onemonthlater,however,whenlraqagalllrestrictedinspectionsby
UNSCOM,theUnitedKingdomandtheUnitedStatescarriedoutmas-
siveairstrikesagalnStIraqwithouttrylngtOaCqulreauthorizationtouse
force･ConcernlngthisseriesofairstrikesagalnStIraq,thefollowlngCOn-
clusion,reachedbyKrisch,seemsreasonablyaccurate:

[N]eithertheinterpretationofResolution678(1990),687(1991),1154(1998)
and1205(1998)norstatepracticesince1991giveindicationsforUnitedNations
authorizationofthethreatoruseofforceinordertoenforcelraq'spost-war
obligations- Thus,therelianceonUnitedNationsauthorityseemsmotivated
bythedesiretoenhancetheappearanceoflegitimacydesplteObviousillegality･45

TheSecurityCouncilsteppingintolegallygreyareas

Thebriefanalysュsaboveofthemainandcontroversialactivitiesofthe
SecurltyCouncilunderChapterVHoftheUNChartersincetheendof
theColdWarimpliesthatsomeoftheactionsoftheSecurityCouncil
mightbeambiguousintermsoftheirlegalityandconstitutionality･Two
importantissueswillbeconsideredbelow･

WhethertheSecurltyCouncilhasthelegalpowertoimposeabinding
disputesettlementunderChapterVII

TheessenceoftheroleoftheSecurltyCouncilinmaintainlngInterna-
tionalpeaceandsecurltyliesinitsabilitytoactquicklyanddecisive/lyto
preventorpunishathreattoorbreachofthepeace,oranactofaggres-
sion.SuchexecutiveactionandenforcementactivltyCOuldnotbeaccom-
plishedifaccompanied,forexample,byrigorousandlengthyevidentiary
processesinvolvingcomplicatedproceduresforgatheringfactsandhear-
1ngWitnesses,norifdelayedduetosomeform oflegalappealmecha-
nism･46Thus,Kelsen,forexample,arguedthattheCouncilneednotact
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inaccordancewithexistinginternationallawwhenitisactmgtomaintain
orrestoreinternationalpeaceandsecurity･Hestated:

ThepurposeoftheenforcementactionunderArticle39isnot:tomaintainor
restorethelaw,buttomaintain,orrestorepeace,whichisnotnecessarilyidenti-
calwiththelaw… [WhenitisactingunderChapterVII,]theSecurityCouncil
wouldbeempoweredtoestablishjusticeifitconsideredtheexistinglawasnot
satisfactory,andhencetoenforceadecisionwhichitconsideredtobejustthough
notinconformitywithexistinglaw･ThedecisionenforcedbytheSecurityCouncil
maycreatenewlawfortheconcretecase･47

Theargumentthatlegalrightsofstatesmaybeinfringeduponorsus-
pendedbytheSecurityCouncilintheapplicationofcollectiveenforce一

mentmeasuresissupportedbytheCharterandthetravauxpreparatoires
oftheCharter,aswellasthepracticeoftheSecurityCouncil･48Article
1(1)oftheCIlarterprovidesasfollows:

Articlel･ThepurposesoftheUnitedNationsare:
1.Tomaintainintemationalpeaceandsecurity,andtothatend:totakeeffective

couectivemeasuresforthepreventionandremovalofthreatstotilepeace,and
forthesuppressionofactsofaggressionorotherbreachesofthepeace,andto
bringaboutbypeacefulmeansandinconformitywiththeprinciplesofjustice
andintemationallaw,adjustmentorsettlementofinternationaldisputesor
situationswhichmightleadtoabreachofthepeace･

Thisprovisiondividesthemeansformai山ainlnginternationalpeace
andsecurityhtocollectivemeasuresandpeacefulsettlement,anditis
onlyin仙econtextofthelatterthattheSecurityCouncilissubjectto
theconstraintsofinternationallawandjustice･Furthermore,itcouldbe
contendedthattheverynotionofenforcementmeasuresimpliesthatthe
Councilhastheauthoritytoimplngeupon,restrict,orsuspendtherights
thatstatesarenormallyentitledtoexerciseunderbothcustomaryand
conventionalinternationallaw.SuchauthorityfortheCouncilcouldbe
implicitinChapterVIIoftheCharter,speci丘callyArticles39,41,42,and
48･49Thus,也epracticeoftheSecurityCouncilclearlydemonstratesthat
atradeembargoimposedbyitcouldaffectrightstoengageincommerce
aswellasrightsoffreemovementbyshipsonthehighseas.
However,itisincorrecttocontendthattheSecurityCounciliscom-

pletelyunrestrainedbytheprlnCiplesofjusticeandinternationallawwhen
itistakingcollectivemeasuresunderChapterVIIoftheUNCharter･50
Tothecontrary,itcouldreasonablybecontendedthatthefounding
statesoftheUnitedNationsgavethisextraordinarypowertOtheSecurlty
Councilonlyontheconditionthatthescopeofthispowerwouldbelim-
itedtoenforcementactivitiesnecessaryforthepurposesofmaintaining
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internationalpeaceandsecurlty,excludingadjustmentorsettlementof
internationaldisputesorsituations,asisimpliedinthestructureofArticle

1(1)oftheUNCharter.Whatisunclearandunresolvediswhereand
howtheboundaryshouldbedrawnbetweenthetwo-thatis,enforce一
血entactivitiesnecessaryforthepurposesofmaintainlnglnternational

peaceandsecurltyOntheonehand,andadjustmentorsettlementof
internationaldisputesontheother-andnotthefactthatsuchabound-

aryactuallyexists･Asregardsthisdichotomy,ithasbeensuggestedthat:

Itcouldwellbearguedthat… Secondarylevelactionsaftertheinitialresponse
hasbeentakentorestoreinternationalpeaceandsecurltyShouldnotalsofall
withinthewidediscretionoftheCouncil,butshouldbetestedalsoagalnStthe
prevailingprlnClplesofinternatlOnallaw･ThefurtheraSecurltyCouncilaction
isfromitsprlmaryaCtivltyOfmaintainlngOrreStOrlngInternationalpeaceand
securlty,themoreimportantitistol･eaSSertthekeyroleofinternationallaw･51

TheSecurltyCouncilresolutionsthatine任ectamounttoadetermina-
tionorcharacterizationofalegalsituationareextensive･TheylllClude:
thosethatassertthatparticularactsareillegalandnullandvoid;those
demandinglnternational non-recognition;thoseimposingarmsembar-
goes;thosedealingwithandrecognlZlngaSanauthorityanoustedreglme,
ratherthanthereglmeinactualcontrol;thoseimposingPeaceCOnditions,
definingandguaranteeingboundaries,anddeterminlngStatereSPOnSibill
ltylSSueS;andthoseestablishingInternationalcriminaltribunals･Although
itmightbedi抗culttodrawaclearlinebetweenenforcementactivities
andsettlementofinternationaldisputes,itmustbeemphasizedthatthe
furtheraSecurltyCouncilactionisfrom itsenforcementactivltyfor
maintainlngOrreStOrlngInternationalpeaceandsecurlty,themorecon-
siderationistobeglVentOtheprlnCiplesofjusticeandinternationallaw･

WhelhertheSecurityCouncilcoulddelegatetheuseofforcetomember
states

WhileageneralanalystsOnthispolnthasalreadybeenmadeabove,the
basicideaunderlyingtheoplnionsofamaJOrltyOflegalscholarsonthis
polntCOuldbesummarizedinthefollowlngterms:

Article42doesilOtitselftieSecurltyCouncilarmedactiontoArticle43and
doesnotnecessarllydependonastrongMilitaryStaffCommittee･Article42does
contemplatethatmemberstateswilltakearmedactiondeemednecessarybythe
Council･Thus,OnecouldarguethatwhentheCouncilhasauthorisedtheuseof
armedforceunderchapterVIIwithoutspecifyingwhicharticleithasreliedon,
thesourceofitsauthorityisArticle42.Theargumentisapragmaticone,treatlng
theCharterasaconstitutioncapableofgrowlngtOmeetChanglngCil'CumStanCeS･
Bythesametoken,theCouncil'spowertoauthorisetheuseofarmedforceunder



324 SATO

chapterⅥImaybeseenasanimpliedpowerthatisnotliterallytiedtoArticle
42,butisconsistentwiththepurposeofthatarticleandemanatesfromthefunc-
tionalnecessitytomaketheCouncil'senforcementauthorityeffectivel52

Criticism,however,persists.Sarooshi,forexample,assertsthattheSecu-
rityCouncildoesnotpossessthecompetencetodelegatetomemberstates
thepowertodecidethatathreatto,orbreachof,internationalpeaceand
securityhaseitherstartedorceasedtoexist,forseveralreasons.Firstly,
thatdecisionistheveryraisond'e'treofChapterVII,asanArticle39
deteminationisthegatewaytoactionunderChapterVII･Stateshave
delegatedthisauthoritytotheSecurityCouncilontheconditionthatthe
SecurityCouncilwouldbetheonlyentitytoexercisethispower･Secondly,
theinstitutionalsafeguardofthevetoisattachedtotheCouncil'sdecision-
makingprocesses.ThisensuresthatstatesexercisedelegatedChapter
VIIpowersonlyinOrdertoachievetheobjectivesof也eUnitedNations,
andnotsolelytofurthertheirownself-interestinaparticularsituation･
Thirdly,Article53,0mreglOnalarrangementstocarryoutmilitaryen-
forcementactioninordertomaintaininternationalpeaceandsecurity,
providesthatsuchactioncannotbecarriedout"Withouttheauthorisation
oftheSecurityCouncil."Onecannotargue,Sarooshicontinues,thatthe
SecurityCouncilisallowedtodelegateitsArticle39powerofdetermi-
nationtoindividualmemberstatesbutnottoreglOnalarrangements,
sinceareglOnalarrangementis,afterall,onlyacollectionofUNmember
states･InthecaseoftheGulfWar,Resolution678settwoobjectives:
namely,toupholdandimplementResolution660(1990)andallsubse-
quentrelevantresolutions,andtorestoreinternationalpeaceandsecu-
rityinthearea.SarooshiconsidersthatthesecondobjectiveinVolves
delegatingtomemberstatesthecompetencetodecidewheninternational
peaceandsecurltyintheregionhavebeenrestored,andthatthepur-
porteddelegationbytheCouncilofthisbroadpowertomemberstatesis
thusunlawful.53

PersistentcriticismsseemtoindicateResolution678'sfragileconstitu-
tionalityandthenecessityoflegitimacyinthisnewareaofenforcement
powerdelegation･Ithadalreadybeenpointedoutthatthismechanism
maybe:"Legal?Yes,technicauy.Butlegitimate?Aborderlineproposi-
tionatbest.‖54

Legitimacyin血elightoftheUNCharterastheconstitution
oftheinternationalcom unity

Havingbrie且yanalysedsomeof血emaincasesofSecurityCouncilactiv-
itiesunderChapterVHoftheUNChartersincetheendoftheColdWarin
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thelightoftheirlegalityandconstitutionality,thischapterwillnowdis-
cussthelegltimacy550ftheseandotheractivitiesoftheSecurityCounciL
Thisdiscussionwillbebaseduponthefollowlngtwobasicthemes:
｡TllemoretheSecurltyCouncilstepsintolegallygreyareas,themore
legltlmaCylSrequiredforitsactivitiestobeeffectiveandacceptable･

.LegitimizationofSecurltyCouncilactivitiesinthelightoftheUN
Charterastheconstitutionoftheinternationalcommunltyneedsa
higherdegreeofsupportintermsofseparationofpowersandjudicial
reviewwhichaimsatpreventlngabuseofandensurlngproperexercise
ofpowers･AstheSecurltyCouncilhasmoreoccasionstoexerciseits
strongpowers,itisnecessarytoexaminewhether,andifso,towhat
extent,separationofpowersandjudicialreviewasfundamentalmech-
anismsforpreventlngabuseofandensurlngproperexerciseofpowers
incentralizednationalgovernlngSystemsCanbeappliedtotheUnited
Nationssystem･56

TheUNCharterastheconstitutionoftheinternationalcommunity

TherehavebeentwostreamsofthoughtthatregardtheUNCharteras
aconstitution･57OneregardsitastheconstitutionoftheUnitedNations･
TheCharterastheconstituentinstrumentoftheUnitedNationscontains

theconstitutionde丘nedasthoseprovisionsthatprovideforthelegal
foundationandframeworkofaninternationalorganization.Thecoreof
theconstitutionalnatureofconstituentinstrumentsliesinthefactthat

constituentinstrumentsprovidethelegalfoundationsandframework
forthestructuresandactivitiesofinternationalorganizationsonthebasis
oftheirevolutionaryandteleologlCalinterpretationssothat,desplte
changlnglnternationalrelations,internationalorganizationscancontinue
tofunctione抗ciently,andeffectivelyperformtheirgivenPurposesand
functions.Internationalorganizations.havebeencreatedbecausetheir
purposesandfunctionscannotbeacllievedbythecreationofsimple
normsofconductbymeansoftreaties,includingmultilaterallaw一making
treaties･Theirpurposesandfunctionscanbeachievedonlybytheper一
manentoperationoforganizationalentities.Thisimpliesthatconstituent
instrumentswillalwaysneedtobeadaptedtochanglngCircumstancesfor
thepurposesoftheefRcientfunctionlngandeffectiveactivitiesofinter-
nationalorganizations･58Thisstreamofthoughtisfairlywellestablished
bythepracticeofstatesandinternationalorganizations･591twouldbe
possibletoarguethat,baseduponthedoctrineoftheinterpretationof
constituentinstrumentsastheconstitutionsofinternationalorganiza-
tions,most,ifnotall,oftheabove一mentionedactivitiesoftheSecurlty
Councilarelegal;thisisdemonstrated,forexample,bythediscussion
concerningthelegalityandconstitutionalityofResolution678(1990).60
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The.OtherschoolregardstheCharterastheconstitutionoftheinter-
nationalcoHmlunity.AftertheendoftheColdWar,manyauthorsbegan
torefertothisidea.Itisanidea血atisclearlypromotedbytheimpres-
siveactivitiesof也eSecurityCouncilinthe1990S.Opinionsvary,however,
OnwhethertheChartercanberegardedasa"constitution"oftheinter-
nationalcommunity61inasensecomparabletothefunctionofdomestic
constitutions.

Somearequitepositive.Tomuschat,forexample,takesthepositionthat
ithas"becomeobviousinrecentyearsthattheCharterisnothingelse
thantheconstitutionoftheinternationalcommunity."Heelaborateson
thispointasfouows:

[T]oentertheUnitedNationsdi∬ersprofoundly丘･omacceptingatreatyofthe
usualtype.AStatewhichbecomesamemberoftheworldorganisationconsents
notjusttoaseriesofwell-definedandeasilyidenti五ableobligations,itagreesto
achangedstatusunderinternationallaw...lT]heSecurityCouncilisauthorised
toimposebindingobligationsoneverymemberStatewheneverissuesof"inter-
nationalpeaceandsecurity"areatstake.Thisisanextremelybroadform山a.
Nobodycanforeseewithanydegreeofprecisioninwhatsenseitwillbeinter-
pretedbytheSecurityCouncil.,.WhoeverjoinstheUnitedNationsgivesblan-
ketpowerstotheSecurityCouncil･62

Somearemorecautious.Dupuy,forexample,drawsattentionto"the
sharpcontraststillexistingbetween,ontheonehand,仙eexlgenCiesof
normativeandorganicintegrationattachedtotheideaofconstitutionand,
ontheotherhand,thepersistingdisseminationofpoweramongcompet一
mgandformallyequalsoverelgnStates,Whichstillcharacterisestheinter-
nationalsocietyinspiteoftheimportancenowtakenbytheactionof
hundredsofinternationalorganisations･‖63Heconcludes:

Theinternationallegalorderremainsmorecharacterisedbythespreadingof
sovereigntythanbytheoverallnormativeandorganicsubordinationofstates
toaninternationalpublicorderembodiedinthetextofaCharterthatwouldat
thesametimeprovideacentralauthorityaimedatenforcingthe"constitutional"
rulescharacterismg也atpublicorder.WhattheICJsaidin1949remainstrue:the
UnitedNationsisnota"super-StateH･64

Otherobserversaremorecritical･Arangio-Ruiz,forexample,65isqulte
negativeinassumingthatthedoctrineofimpliedpowersisapplicableas
aninterpretivetooloftheCharterforthedeterminationofthepowers
ofthepoliticalorgansoftheUnitedNations,theSecurityCouncilin
particular;herejectsthisasbeingmoredangerousforthepreservation
anddevelopmentoftheruleoflawinthe"organisedinternationalcom-
munity,"Hestates:
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[A]lthoughtheUNiswithoutdoubtanorganisation,havingitslegalstatuteinthe
Charter(andinthatsenseaconstitutionofitsown),theCharterisnot"thecon-
stitution"or"aconstitution"ofthecommunltyOfthememberStatesorofthe
communltyOfallexistlngStates,letalonethecommunltyOfmankind･Inother
words,theUNisnotanorganisationofthememberStatesthem selves,almostas
iftheywereinsomemeasureabsorbedordissolvedinlt;norisit,despitethebold
liewithwhichthetextoftheUNCharterbegins-"WethePeoples"-anorga-
nisationofthepeoplesofthememberStates,asaslnglepeople.Themember
Statesremain,undertheCharter,theseparate,independentpoliticalentitiesthey
werebeforehand,intheirmutualrelations,aswellasinrelationtotheUN;and
theyremainalso-thisisofparamountimportance-subjecttogeneralinterna-
tionallawandendowedwiththerightsderivingtherefrom･66

Thecontentionofeachschoolcontainssometruth;itisprobablywisest

totrytosynthesizethoseapproprlatepOlntS,aimlngatso血eCOnSistent
doctrine.Itcouldatleastbeconcludedthat:

TheconstitutionalsystemsetupfortheinternationalcommunityintheUnited
NationsCharterisofcoursefarfrombeingperfect･Ithasonlyalimitedcapacity
toenforcecompliancewithitsbasicrules.This,however,Shouldnotdetractour
attentionfromthefactthatweliveinaninternationallegalsystemratherdiffer-
entfromtheoneexistingbefore1945･67

TheSecurityCouncil:BetweenfairnessandeHectiveness

TheSecurityCouncilcanbeconceptuallylocatedonacontinuumbetween
twopoles:fairnessandeffectiveness.Whilethesetwoelementsarenot

inherentlycontradictory,theyseemtoexcludeeachothertosomeextent
withregardtotheSecurityCouncilinthedecentralizedpowerstructure
oftheworldtoday･
Franckde丘nesHlegltimacyHasitappliestotherulesapplicableamong

states･"Legitimacy,"hewrites,"isapropertyofaruleorrule一making
institutionwhichitselfexertsapulltowardcomplianceonthoseaddressed
normativelybecausethoseaddressedbelievethattheruleorinstitution

hascomeintobeingandoperatesinaccordancewithgenerallyaccepted
prlnCiplesofrightprocess･=68LegitlmaCy,hesays,canonlybeaccorded
torulesandinstitutions,ortoclaimsofrightandobligation,lnthecircum-
stanceofanexistlngCOmmunlty･Itisonlybyreferencetoacommunlty's
evolvingstandardsofwhatconstitutesrightprocessthatitispossibleto
assertmeanlngfullythatalaw,oranexecutiveorder,oracourt'sjudge-
ment,oracitizen'sclaimonacompatriot,oragovernment'sclaimona
citizen,islegltimate･69
FranckdevelopedhisanalysisfromtheviewpolntOffairness;heargues

thatfairness"isacompositeoftwoindependentvariables:1egltlmaCyand
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distributivejustice･""Fairnessdiscourse,"hecontinues,"istheprocessby
whichthelaw,andthosewhomakelaw,seektointegratethesevariables,
recognlSlngthetensionbetweenthecommunlty'sdesireforbothorder

(legitimacy)andchange(justice),aswellasthetensionsbetYeendifEerl
lngnotionsofwhatconstitutesgoodorderandgoodchangelnCOnCrete
instances･"70Havinganalysedfromthisviewpointthecollectivesecurity
oftheUNSecurityCouncil,Franckpointsout:

[WiththeCharteroftileUnitedNations,]Weseeadramaticreturntojustwar
theoryand,since也eendofthecoldwar,ofjustwarpractice.Infutureonemight
reasonablyexpecttoseeUNpeacekeepingandpeace-enforcingcontingentslargely
pre-empttherightjustlytoengageinwar.Allotherwarwinbeunjust･This
enforcementmonopolymakesitextraordinarilyimportantthattheinstitutional
processbywhichthesystemresortstomi1itaryforceisnotmerelyformallylegit-

imatebutisseentobefair.Faimessinthiscontextmeans(1)thattheSecurity
Councilengagesinopenfairnessdiscourse-forexample,abouttreatinglikes
alikeandaboutfaultandproportionality-beforemakingadecisiontodeploy
force;(2)thatpowerwithintheSecurityCouncilitselfbeperceivedtobeallo-
catedfairlyinaccordancewiththeequalrights,balancedagainsttheunequaldis-
tributionofresponsibilityamongstatesforcarrylngOuttheCouncil'stasks;and
(3)thatalldecisionstouseforceallocatecostsandbenefits(inlives,resources,
andoutcomes)inamannerwhichdoesnotexacerbatethegapbetweenadvan-
tagedanddisadvantagedstates･71

Effectiveness,ontheotherhand,derivesfromtherecognitionthat"itis
notatallself-evidentintoday'Sworldthat'fair'and'genuinelycollective'
decision一makingbytheSecurityCouncilisasensibleapproachforglobal
con且ictmanagement･=72Realisticallyeffectivecollectivesecuritycomes
fromtheconceptofrelatingresponsibilityforthemaintenanceofpeace
andsecuritytotheself-interestofthemajorpowers.TheLeagueof
Nations'collectivesecuritymechanismhadproveninadequateinthatit
purportedtoimposeresponsibilitiesonstatesthattheywereunwillingto
undertakeinpractice,becauseoftheseriousconsequencessuchrespon-
sibilitiescouldhavefor也em.TheSecurityCouncilwasconstitutedso
astoreflectthespecialinterestsandresponsibilitiesofitsprlnCipalcon-
tributors.Inthissense,therootsoftheSecurityCouncillielesshthe
CounciloftheLeagueofNationsthaninthenineteenth-centuryConcert
ofEuropeanPowers･73Murphymakesthefollowmgpersuasivepointin
thisregard:

Themostrealisticmeansofachievingacrediblethreatoruseofpowerbythe
UnitedNationsisthroughclosec0-Operationamongthenajormilitarypowersof
theworld･TI10SepowersmustbeconvincedtoleaveasidetheoptionofexercISmg
unilateralactioninfavourofthecollectiveprocessthatforcesthemtotakeac-
countofeachother'Sinterests.Todoso,thena]orpowersmustbepermittedto
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bringintotheprocessthosematterstheyconsidervitaltotheirowninterestsand
topushforthosematterstobeaddressedinasatisfactorymanner･h doingso,
eachpowerisforcedtotakeintoaccounttheconcernsoftheothermajorpowers,
therebyminimislngthelikelihoodofanescalationofcon爪ict.Ontheotherhand,
eachpowerwillonlybewillingtoparticIPateintheprocessifitiscapableof
protectlngItsOWnVitalinterestsfromcollectiveactionandofavoidingthecom一

mitmentofitsmilitaryforceswhenitsochooses･Forbothreasons,thesystem
shouldnotasplretOtreatlngallthreatstothepeaceequallythroughautomatic
andreliableresponses･74

Itseemsundeniablethatthiscontentionofeffectivenesscontainssome

importanttruths･However,ouranalystsOfSecurityCouncilactivities

underChapterVIIoftheUN ChartersincetheendoftheColdWar
demonstratesthatthecontentionofeffectivenessneedstobemodifiedby
theconsiderationoffairness.75

Functionalseparationofpowersasafactorforlegitimization

TheAppealsChamberoftheInternationalTribunalfortheFormerYugo-

slavia,intheTadicCase,Setthecorrectstartlngpointfordiscussionon

thematterofseparationofpowers:

Itisclearthatthelegislative,executiveandjudicialdivisionofpowerswhichis
largelyfollowedinmostmuniclpalsystemsdoesnotapplytotheinternational
settingnor,morespecifically,tothesettlngOfaninternationalorganisationsuch
astheUnitedNations･AmongtheprlnClpalorgansoftheUnitedNationsthe
divisionsbetweenjudicial,executiveandlegislativefunctionsarenotclearcut･
Regardingthejudicialfunction,theInternationalCourtofJusticeisclearlythe
"principaljudicialorgan"(seeUnitedNationsCharter,art.92).Thereis,however,
nolegislature,inthetechnicalsenseoftheterm,lntheUnitedNationssystem
and,moregenerally,noParliamentintheworldcommunlty･Tllatistosay,there
existsnocorporateorganformallyempoweredtoenactlawsdirectlybindingon
internationallegalsubjects･

ItisclearlyiTpossibletoclassifytheorg?nsoftheUnitedNationsintotheabove-
discusseddivislOnSWhichexIStinthenatlOnallawofStates.Indeed‥.thecon-

stitutionalstructureoftheUnitedNationsdoesnotfollowthedivisionofpowers
oftenfoundinnationalconstitutions.76

Thus,thequestionoflegalityandconstitutionalityofSecurityCouncil

activitiescannotbeapproachedonthebasisofanalogleSandpresump-

tionsbaseduponnationalgovernlngSystems,butonlybyinterpretlngthe

UnitedNations'constituentinstrument,theCharter,anditspractices･

However,thequestionoflegltimacyofSecurityCouncilactivitiescan

bebetteranalysedbyclassifyingwhethertheSecurityCouncilisactlng

inanexecutive,legislative,orjudicialcapaclty.Inanotherwords,itis
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possibletoevaluatemoreaccuratelywhether,andifso,towhatextent,
theSecurityCouncilisactlngproperlybyadoptingaframeofreference
basedonthetypeofdecisionstheCouncilmakes･77Forexample,when
theSecurityCouncilstepsintothejudicial,ratherthanexecutive,func-
tion,itispossibletousesuchframesofreferenceasindependencefrom
politicalin且uences,andrequirementsinherentinjudicialfunction(such
asdueprocess,publicationofjustifiedreasonlng,Principleofnemojudex
insuacausa,equalityoftheparties).WhentheSecurityCouncilsteps
intothelegislativefunction,framesofreferencesuchasthequestionofto
whatextentaSecurityCouncilactionbelonglngtOthelegislativefunction
isnecessaryandusefulinachievingtheorlglnalpurposeofmaintalnlng
orrestoringinternationalpeaceandsecurity,andsomerequlrementS
inherentinthelegislativefunction(suchasconformitywithprinciples
ofjusticeandinternationallaw,respectoffundamentalconsiderationof
humanity),canbeused.
Wehavestartedfrom thebasicthemethatthemoretheSecurlty

Councilstepsintolegallygreyareas,themorelegitimacylSrequiredfor
itsactivitiestobeeffectiveandacceptable･Inthelightofthislegitimacy
ofSecurityCouncilactivities,itisimportant,ifnotexpresslyprovidedin
theCharteroftheUnitedNations,fortheSecurityCounciltoanalyticauy
separateexecutive,legislative,andjudicialfunctionstoavoidanundesired
mixtureoftwofunctions･Separationofpowersinthecentralizednational
governlngSystemisfundamentallyorganizationalinthesenseofattrib-
utingdifferentfunctionstodifferentorgans.Theseparationofpowersin
thisorganizationalsenseis,aswaspointedoutaboveintheTadicCase,
notadoptedhtheUnitedNations.However,theideaofanalyticallysep-
aratingSecurityCouncilactivitiesintoexecutive,legislative,andjudicial
functionstojudgetheirproprietyinthelightoftheframeofreference
appropriateforeachfunctioncanbeconsideredafunctional,ifnotorga-
nizational,separationofpowersinthelessstrictsenseoftheword.Thus,
WecanconcludethatmoreattentionshouldbepaidtotherequlrementS
ofafunctionalseparationofpowersinevaluatingSecurityCouncilac-
tivities･Fromthisviewpoint,Wewillexaminesomeofthecontroversial
SecurityCouncilactivitiesrelatedtoei也erjudicialorlegislativefunction.

Quasi-judicialpowers

Graefrathpointsoutthat:

TheSecurityCouncilremainsapoliticalorganthattakespoliticaldecisions.Even
iftheCouncildecideslegaldisputesandexercises"quasiJudicialfunctions"it
neitherappliesjlldicialmethodsnorreachesjudicialresults,anditsconclusions
neverattainthequalityofajudicialdecision,Itsdecisionsthereforecannotreplace
rulingsoftheCourtormakethemsuperfluous.TheSecurityCouncilshouldleave
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totheCourtwhatbelongstotheCourt･Itshouldnottakedecisionsinmatters
thatarealreadybeforetheCourtorwhichshouldbedealtwithbytheCourt,
unlessthereisathreattopeaceentailinganurgentneedforimmediateaction.78

However,itcouldbecontendedthattheSecurltyCouncilcanexercisea
quasl-judicialfunctionbyestablishingajudicialorgan.TheCourt,inthe
EffectofAwardsCase,foundthattheGeneralAssemblydidnotitself,
undertheCharter,possessthejudicialfunctionexercisedbytheAdmin-
istrativeTribunalthattheGeneralAssemblyhadestablished.However,
itconsideredthattheGeneralAssemblypossessedthepowertoestablish
theAdministrativeTribunal,thispowerbeingImpliedfrom itscompe-
tencetoregulatestaffrelations･TheCourtstated:

[T]heCharterdoesnotconferjudicialfunctionsontheGeneralAssembly-.By
establishlngtheAdmlnistratlVeTribunal,theGeneralAssemblywasnotdelegat-
1ngtheperformanceofitsownfunction:itwasexercislngapowerWhichithad
undertheChartertoregulatestaffrelations･79

Thisuseofthepowertoestablishsubsidiaryorganstoperformfunctions
thattheprlnClpalorgancannotitselfexerciseisqulteimportantindeter一
minlngthelegalityandconstitutionalityofrecentactivitiesbytheSecurlty
Council･SeveralexamplesareglVenbelow･

TheInternlttionalTribunalfortheFormerYugoslavia

TheAppealsChamberoftheInternationalTribunalfortheFormer
Yugoslaviaacknowledged,intheTadicCase,tllattheCouncilpossessed
thepowertoestablishtheWarCrimesTribunaltoexercisejudicialfunc-
tions,impliedbyitsexpresspowersinArticle41,becauseitisameasure
necessaryfortheeffectiveexerciseofitspowerstomaintainorrestore
internationalpeace･
Prosecutionofpersonsresponsibleforseriousviolationsofinterna-

tionalhumanitarianlawcommittedintheterritoryoftheFormerYugo-

slaviaisqulnteSSentiallyajudicialmatter･Itneedstobeexercisednot
througharbitrarypunishmentbyapoliticalol̀gan,butbyanindependent
judicialorgan,TheStatuteoftheTribunalincludedinSecurltyCouncil
Resolution827(1993)Clearlyindicatesthatthisjudicialfunctionisexer-
cisedbyajudicial,althoughad-hoc,organ,inaccordancewithjudicial
procedures･

TheUnitedNationsCompensationComnu'ssion

AnotherexampleistheUnitedNationsCompensationCommissioncon-
templatedinResolution687(1991),toevaluatelossessufferedasaresult
oflraq'sinvasionofKuwaitandtoresolvedisputedclaimsaStOIraq'S
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liabilityforthoselosses,andestablishedbyResolution692(1991)based
uponthereportbytheSecretary-General.TheCommission'sprmclpal
bodyistheGoverningCouncil,whichiscomposedofrepresentativesof
mecurrentmembersoftheSecurityCouncilatanyglVentime･TheGov-
erningCouncilisthepolicy一makingorganandadministratoroftheUnited
NationsCompensationFundforpaymentofclaimsagainstIraq;assuch,
ithasresponsibilityforestablishingguidelinesonmatterssuchasthe
administrationand丘nanclngOftheCompensationFund,andtheproce-

durestobeappliedintheprocesslngOfclaims.TheGoverningCouncilis
assistedbyanumberofcommissioners,whoareexpertsinfieldssuchas
finance,law,insurance,andenvironmentaldamageassessment,andactin
theirpersonalcapacity.WhiletheCommissionissaidnottobeacourtor
anarbitraltribunal,itperformsatleastaquasi-judicialfunctioninthe
sensethatitexaminesindividualclaims,veri丘estheirvalidity,evaluates
losses,andassessespayments.Giventhenatureofthisfunction,itises-
sentialthatsomeelementsofdueprocessbebuiltintotheprocedllre,and
thattheGoverningCouncilestablishtheguidelinesregarding也eclaims
procedure.Panelsnormallycomposedofthreecommissionersimplement
theseguidelinesinrespectofclaimsthatarepresentedandresolution
ofdisputedclaims･Theymaketheappropriaterecommβndationstothe
GoverningCouncil,whichinturnmakes仇e丘naldetermination･
WhiletheCommissioncouldbelegallybasedupontheimpliedpower

underChapterVIItoprovidejusticeandresolveoutstandingIssuesafter
adevastatingarmedconflict,Kirgiscritiqueditsestablishmentasfollows:

Inoneimportantrespect,however,themechanismlacksessentialprocedtlralsafe一
guards.ThewholeprocedureissupervisedbyaGoverningCouncil,whichcon-
sistsoftherepresentativesoftheSecurityCouncil'smembersatanygiventime,
actlngnotaSindependentindividuals,but也theirgovernmentalcapacities.The
GoverningCouncilestablishesrulesandinterpretationsforapplicationbythe
comi ssioners(whodoactintheirpersonalcapacities)andservesastheappel-
1atebodyforthereviewofdamageassessments.ThelegitlmaCyOfthismechanism
isthusopentoquestion,notbecauseitwasunforeseenin19450rtheSecurlty
Councillackedtheimpliedpowertocreateacompensationcommissionafteran
amedcon且ict,butbecausetheCouncilhedgedsomebasicprmciplesofproce-
duralfairnesswhenitcreatedacom issionlackingindependencefrompolitical
influence.80

Inthelightoflegalityandconstitutionality,itispossibletoconclude
thattheSecurityCouncilcanestablishtheCompensationCommissionfor
processlngtheclaimsagainstIraqunderChapterVII.FurtllermOre,it
wouldnothavebeenrealisticandsuitabletoadoptatraditionalarbitral
proceduretodealwiththeclaims,becausethehugenumberofclaimsand
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thedifFerencesbetweenthemconstituteaninsurmountableobstacleto

theadoptionOfaclassicarbitralapproach･However,itisnotdesirable
thattheGovernlngCouncilactlngaSapoliticalorganisengagedinthe
performanceofjudicialfunctionstotheextentthatprocesslngtheclaimsl
agalnStlraqentailsthebasicallyjudicialtasksofexamlnlngindividual

claims,verifyingtheirvalidity,evaluatinglosses,andassessingp?yments･
Itwillnotpossesssu銃CientlegitimacyconsideredagalnSttherequlrementS
ofafunctionalseparationofpowerswithaviewtopreventlngabuseof
andensurlngproperexerciseofpowers･

TheUnitedNationsIraq-KuwaitBoundaryDemarcationCommission

ThedutyoftheSecurityCounciltorespecttheterritorialintegrltyOfstates
wasanotherissueboundupinResolution687(1991).SincetheSecurity
Councilwassetuptomaintainthepoliticalindependenceofstatesand
hasnoadjudicatorypowerstopermanentlyallocaterightsorimposethe
termsofasettlementofadisputeorsituationonanystate,ltCOnSequently
followsthatithasnorighttopermanentlyallocatetitletoterritory,Orto
detachortransfersoverelgntyOveraportionofastate'Sterritory,without
theconsentofthatstate･81withrespecttothedemarcationofthelraq-
KuwaitboundaryindicatedinResolution687,theSecretary-General,at
therequestoftheSecurityCouncil,establishedtheUritedNationsIraq-
KuwaitBoundaryDemarcationCommission.TheCommissionwascom-
posedofonerepresentativeeachfromIraqandKuwaitandthreeinde-
pendentexpertsappointedbytheSecretary-General,oneofwhomwould
serveaschairman･TheSecurityCouncil,actlngunderChapterVIIof
theCharter,unanimouslyadoptedResolution833,inwhichitendorsed
theCommission'sreportanda抗rmedthattheCommission'sdecisionson
thedemarcationoftheboundarywereanal.TheSecurityCouncilasserts
thatthisoperationwasademarcationofanexistingboundaryandnota
delimitationofwhattheboundarywas;lnanotherwords,thattheCom一
missionwasnotreallocatlngterritorybetweenIraqandKuwait,butwas
simplycarrylngOutatechnicaltask･
Inthelightoflegalityandconstitutionality,ltistruethatthereexisted

theAgreedMinutesof4October1963,Settingouttheinternational
boundarybetweenIraqandKuwait,andthatlraqacceptedResolution687
1nwhichtheSecurityCouncildemandedthatIraqandKuwaitrespectthe
inviolabilityoftheinternationalboundarybetweenthem･Inthissense,it
seemshardlypossibletocritlquethelegalityandconstitutionalityofthe
actionsthattheSecurltyCounciltook.
However,itisalsotruethatthereexistedadisputebetweenIraqand

KuwaitonthevalidityoftheAgreedMinutes･Ⅰtwasalsopointedout,
afteracarefulanalysis,that"tosaythattheCommissionwasmerely
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e.ngagedinatechnicaldemarcationexerciseisa.cPnsiderablelover-
slmpli丘cation1,evenifitisalsotruethattheCom sslOnWasnotreallo-
catmgterritory･=82

Underthesecircumstances,whilethedeterminationofwherethe
boundarylaybetweenIraqandKuwaitwasnecessaryfortherestoration
andcontinuedmaintenanceofinternationalpeaceandsecurity,itcould
becontendedthatthisshouldhavebeencarriedoutbyanindependent
judicialtribunaltobeestablishedundertheauthorityoftheCouncil.Also,
theSecurityCouncil,asthemainguarantorofinternationalorder,has
insuchcasesaresponsibilitytoensurethatjusticeisseentobedone
betweenthepartiesbyreferringthemattertotheInternationalCourt
ofJusticeorestablishingajudicialtribunal也atcandecidethematter
throughjudicialprocess.Concerningthismatter,Sarooshimakesthefo1-
lowlngpOlnt:

Thepointisthatthechoiceofinstitutionalresponseisofcrucialimportancealso
indetermlnlngthelong-ten effectivjBneSSOftheCouncil'sactions･Atribunal
Wouldhaveprovidedtheapproprlatejudicialsafeguardstoensllrethatthearglト
mentsofbothStateswerefullyheardandgivendueweightinasubsequent
decision.Thiswouldcontributesigni丘cantlyto也母perceptionbytheparties也at
justicewasinfactdonebetweenthem,aid,itisthussubmitted,asigni丘cantcon-
tributionwouldbemadetothelegitimacyofanysubsequentenforcementaction
bytheCouncilthatmaybenecessarytoenforcethedecisionofthetribunal･83

TheCharterconfersdifferentpowersuponUnitedNationsorgans,con-
sistentwi也 thecompositionof血oseorgans.TheSecurityCouncilis
composedofthemostpowe血 lstates(atleastatthetimeofitsestab-
lishment),andconsequentlymaintainstheinherentcapacitytocoerce
compliancewithitsdecisions.FortheSecurityCouncil,however,theres-
olutionofissuesoflawinadispositivemannerisnotconsistentwithits
roleasexecutiveenforcer,noristheSecurityCouncilequlppedwiththe
compositionandprocesssuitablefortheexerciseofsuchpowers.The
SecurityCounc止,evenwhenactlngunderChapterVIIoftheCharter,is
notajudicialorgancapableofadopting丘naldecisionsontherightsof
parties･Unlikethedecisionsofjudicialorgans,itsdecisionsaretherefore
notentitledtoresjudicataeffect.84Inthesameway,whentheSecurlty
Councilmakeslegaldeterminations,itshouldnotincorporatepolitical
considerationsintoitsdecision-making.Consideringpoliticalfactorsis
inapproprlatebecauselaw,unlikepolitics,isprlmarilybasedonconsider-
ationsoffairnessandnormativeapplicationsofrules･85Thus,whenthe
SecurityCouncilstepsintothejudicial,ratherthanexecutive,function,it
isimportanttoful丘lsuchrequlrementSaSindependencefrompolitical
influencesandrequirementsinherentinjudicialfunction(SllChasdue
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process,publicationofjustifiedreasonlng,PrlnCipleofnemojudexinsua
cd〟∫α,andequalityofparties).

Quasi-legislativepowers

WhethertheSecurltyCouncilhasquasi-legislativepowersdependsupon
thedefinitionof"legislativepowers･''Ananrmativeconclusionmight
followifwestartfromawidelyaccepteddefinitionoflegislativeauthority
intheUNsettlng;thatis,that"legislativeactshavethreeessentialchar-
acteristics:thevareunilateralinform,theycreateormodifysomeelement
oflegalnorm,andthelegalnorminquestionisgeneralinnature,thatis,
directedtoindeterminateaddresseesandcapableofrepeatedapplication
intime･=86KirglS,fromthisviewpolnt,makesthefollowlngassessment:

UNCharterArticles41and42,buttressedbyArticles25and48,Clearlyauthorise
theSecurityCounciltotakelegislativeactioninthe[above]sense.Thus,economic
sanctionsunderArticle41havebeenunilateralinform(adoptedbythefifteen-
memberSecurityCouncilratherthanagreementofallUNmembers);theyhave

createdormodifiedlegalnorms(bindingrules);andtheyhavebeengeneral

innature(directedtoallm9mberstatesandsometimeseventonon一members,
althoughArticle48(1)permltSthemtobedirectedmoreselectively).87

Itisdebatablewhetheronecanconsideraslegislativethenatureofthe
powersexercisedunderChapterVII,particularlyArticle41,asKirgis
does･Itwouldratherbeconsideredasconcreteexecution,asthesepowers
arenormallyexercisedwithregardtoparticularcasesinthecontextof
maintainlngOrreStOrlnglnternationalpeaceandsecurlty･88However,
manyofthenormsofconductembodiedin,forexample,Resolution661

(1990)adoptedunderArticle41aregeneralinnature,directedtoall
memberstatesasaddressees,althoughlimitedtotheirrelationshipwith
IraqorKuwait･Suchconceptsaslegislationorexecutionarenotstrictly
de丘nedinthecontextofSecurityCouncilpowers,noraretheyglVenle-
gallynormativeeffects.Thesepowerscan,therefore,simplybedescribed
asquasi-1egislative･89
ThedisarmlngOfIraq,oneofthemainobjectivesofResolution687

(1991),mightbedescribedasa.caseofquasi-legislation,notintheabove
sense,butinthesenseofcreatlngnewObligationsforIraqthathadnot
existedpriortotheenactmentofthisresolution･90Forexample,although
theProtocolfortheProhibitionoftheUseinWarofAsphyxiatlng,
PoisonousorOtherGases,andofBacteriologlCalMethodsofWarfare
onlyrestrictsthe"use"ofsuchmaterials,Resolution687requiredthe
"destruction"ofthoseweaponsandprohibitedIraqfromevenpossesslng
thenecessaryagents･However,theSecurltyCouncil,inthepreambleto
Resolution687,laidoutevidencesupportlngltS丘ndingthatIraqcon-
tinuedtobeathreattointernationalpeace;speci丘cally,Iraq'sproclivity
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towardaggression,evidencedbyitsthreatstouseoutlawedweaponry
anditspastinstancesofaggression.Thus,onecommentatorconcluded:
"Theseincreasedobligationswerelogicalandreasonableextensionsof
theGenevaProtocol,especiauyglVenthelraqlprOpenSltytOuseand
threatentousetheseweapons･=91
Theconclusionreachedintheabovesection,concernmgthematterof

whethertheSecurityCouncilhasthelegalpowertoimposeabindingdis-
putesettlementunderChapterVII,W山applytotheseandothercases92
ofquasi-legislation.Thatistosay,thefurtheraSecurityCouncilactiorL,
anexerciseofquasillegislativepowers,isfromitsenforcementactivity
formaintainlngOrreStOrlnginternationalpeaceandsecurity,themore
considerationistobegiventosuc血requlrementSaSCOnformitywithprh-

ciplesofjusticeandinternationallaw,andrespectofthefundamental
considerationofhumanity.Thisisinaccordancewiththeproperinter-
pretationoftheUNCharter,particularlyChapterVII,aswellaswiththe
expectationoranxietythatmostofthememberstateshavewithregard
totheexerciseofquasi-legislativepowersbytheSecurityCouncil.

JudicialreviewbytheCourtasafactorforlegitimization

NeithertheUN CharternortheStatuteofthelntemationalCourtof

Justicedirectlyaddressesthequestionofjudicialreview.Thus,Graefrath
pointsout:

ThefoundersoftheCharterdidnot丘nditnecessarytoexplicitlyformulate
amandatefortheCourttoreviewthelegalityofGeneralAssemblyorSecurity
Councilresolutions.Theythoughtthatthesystemofthevetowouldsu凪ceasa
checkandbalancedeviceagainsttheplenitudeoftheSecurityCouncil'spowers･
Theywereoftheviewthatthedi丘erentpoliticalinterestsofseveralSuperpowers
wouldpreventdecisionsoftheSecurityCoundlfromgongbeyondtheCharter,
and也atthispoliticaldevicewouldensurethattheUNwasnotreducedtoatool
ofonesuperpower･93

Similarly,theCourt,in theCertainExpensesCase,hadthefollowlng
polnttOmake:

InthelegalsystemsofStates,thereisoftensomeprocedurefordeterminingthe
validityofevenalegislativeorgovernmentalact,butnoanalogousprocedureis
tobefoundinthestructureoftheUnitedNations.Proposalsmadeduringthe
draftingoftheChartertoplacetheultimateauthoritytointerprettheCharterin
theInternationalCourtofJusticewerenotaccepted;theoplmOnWhichtheCourt
ishthecourseofrenderinglSanadvisoryopinion.As anticipatedin1945,there-
fore,eachorganmust,inthe丘rstplaceatleast,determineitsown Jmisdiction･94
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However,itnow seemsprobablethattheCourtcouldinterpretthe
CharterandjudgethelegalityofaSecurltyCouncilresolutionbothin
advisoryoplnionsandincontentiouscases.Firstly,theGeneralAssembly
andtheSecurltyCouncilhavecompetencetorequestanadvisoryoplnion
onanylegalquestion,whetherornotitariseswithinthescopeoftheir
activities.TheCourt,intheNamibiaCase,madethispointClearbystating:

Undoubtedly,theCourtdoesnotpossesspowersofjudicialrevieworappeal
inrespectofthedecisionstakenbytheUnitedNationsorgansconcerned･The

questionsofthevalidityorconformltyWiththeCharterofGeneralAssembly
resolution2145(XXⅠ)orofrelatedSecurityCouncilresolutionsdoesnotform
thesubjectoftherequestforadvisoryoplnion.However,1ntheexerciseofits
judicialfunctionandsinceobjectionshavebeenadvancedtheCourt,inthecourse
ofitsreasonlng,Willconsidertheseobjectionsbeforedeterminlnganylegalcon-
sequencesarislngfromthoseresolutions･95

Secondly,lntheLockerbieCase,theCourtheldthat:"Whateverthe
situationprevioustotheadoptionof[SecurityCouncilResolution748
(1992)],therightsclaimedbyLibyaundertheMontrealConvention
cannotnowberegardedasapproprlateforprotectionbytheindicationof
provisionalmeasures･"ThemaJOrltyOplnionthusreliedontheCouncil
resolutionwithoutaddresslngthequestionofwhetheritmightbeultra
vires.However,severaljudgesclarifiedtheirbeliefthattherejectionof
LibyaヮsapplicationforprovisionalmeasuresdidnotimplythattheCourt
wasHabdicat[ing]HitsroleastheprincipaljudicialorganoftheUnited
Nations.Anumberofjudges,furthermore,believedthattheCourtshould
considerwhethertheCouncil'sactionswerevalid.Onecommentatorcon-
cludedasfollows:

Insum,theI,ibyadecisionmarkedthefirsttimeasignificantportionoftheWorld
Courtintimateditcouldexerciseapowerofjudicialreviewincontentiouscases.
Thisdevelopmentisimportantnotsimplybecauseacontentiouscasehasargu-
ablygreaterprecedentialvaluethananadvisorycase;italsosuggeststhatthe
Courtdoesnotthinkjudicialreviewshouldbeexercisedonlywhenimplicitlyor
explicitlyendorsedbyaUNorganseekinganadvisoryoplnionontheeffectof
thatHorgan'sactsH･96

However,thepresentmechanism ofjudgingthelegalityofSecurlty
Councilresolutions,eitherinadvisoryoplnionsorincontentiouscases,is
verylimited.Inacontentiouscase,thematterdependsonwhethertwo
statesacceptthejurisdictionoftheCourtinacasewheretheissuebetween
themisessentiallyrelatedtothelegalityofaSecurityCouncilresolution･
Thiscouldbeaveryrareincident.Asfortheadvisoryoplnion,neither
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theGeneralAssemblynortheSecurityCouncilhasbeenactiveinutiliz-
1ngthismechanism.

Ithasbeencorrectlypointedoutthatth9questionofjudicialreview
shouldnotbeapproachedfrom anall-or-nothingviewpoint,Sincethe

Courtisonlyoneofmany(de)legitimators.Alvarezhadthefollowing
polnttOmake:

[T]heWorldCourt'srighttocritiquetheCouncilshouldnotbepremisedonthe
propositionthattheCourtisthe"onlyinstitution"capableofverifyingmelaw･
AsthedraftersoftheCharterconceded,theusualtestforconstitutionalityis
"generalacceptanceH,and,giventhepaucityofcasesthatreachtheCourtandthe

needforday-to-daydecisions,eachUNorganisusuallyinChargeof"verifying
legality"andtypicallydoessowithoutincident.AsUSconstitutionalscholars
havenoted,institutionalpracticeshavehadasmuch(ormore)todowithcertain
constitutionaldevelopmentsintheUnitedStatesastheUSSupremeCourt･Given
thehugelacunaeincaselawanditshaphazardnature,itisunwarrantedtoassume
thatconstitlltionaldevelopmentorinnovationnecessarilyreliesonajudicialim -

prlmaturOrthatthelegitimationofsuchdevelopmentsrequlreSaCOurt'sblessing･
ThatnotionisparticularlyproblematicinthecontextoftheUnitedNationsand
theSecurityCouncil-wheretheCourt'sinvolvement,glVenitsjurisdictional
limits,isnecessarilyattenuatedwhenitcomestojudgingtheCouncil'sacts,where
somechasmsinthelawoftheCharterarewiderthananygapsinUSconstitu-
tionallaw,andwheremanyoftheconstitutionalinnovationsinpracticehavenot
involvedtheCourt'sparticipation･97

ThiscurrentsituationleadstotheconclusionthatiftheSecurityCouncil

istobeeffectiveinthelongrun,itneedstodemonstratethatitisusingits
powersjudiciously.

Ontheotherhand,accordingtOBowett,thecurrentcaseforprovidhg

theCourtwithadirectpowerofjudicialreviewrestsonthreeconsidera-

tions･Firstly,inmostdemocraticsocieties,governmental(andsometimes
legisla如e)actsarereviewablebytheestablishedcourtssoastoensure

that也eyarevalidundertheconstitution;whyshouldthisnotbethecase
intheUnitedNations?Thesecondisthatwiththeterminationofthe

ColdWar,theSecurityCouncilcannowoperatewithoutpoliticalorlegal

controls･Andthethirdisthat,wheresuchorgansarenotplenaryorgans,
thestatesnotrepresentedinthemneedsomemeanstoensurethatwhat

isdonein血eirnameisconstitutional･98Basedupontheseconsiderations,
Bowettreachedthefollowmgconclusion:

ItmustbeconcededthattherearefewslgnSthat,atpresent,themembersof
theSecurityCouncilarepreparedtocontemplatejudicialreviewbytheCourt:
theWestempowerswouldseethisasahindranceandneitherRussianorChina
display[S]anygreatcon丘denceintheCourt.Butinthelong-terminterestsofthe
UNtheideaisworthpursulng･99
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While,asnoted,theCourtisnotgiventhefull-fledgedinstitutional
powerofjudicialreview,itcouldcertainlybeutilizedmoreextensivelyln
interpretlngtheCharterandjudgingthelegalityandconstitutionalityof
aSecurityCouncilresolution.Here,however,itiswisetokeeplnmind
someofthedincultiesthattheCourtwouldhavetodealwith･Firstly,
therearenoclearlegalstandardsglVentOtheCourt,forexample,asto
whatconstitutesathreattothepeace,abreachofthepeace,oranactof
aggression,orastowhetheracertainmeasureislikelyornecessaryto
maintain orrestorethepeace.AlthoughtheCourtmaydecidethata
measurewouldbecontrarytonormsofjuscogensorfundamentalhuman
rights,ltSpower,aSWasassertedbyJudgeLauterpachtintheBosnia
GenocideConventionCase,wouldprobably"notembraceanyrightof
theCourttosubstituteitsdiscretionforthatoftheSecurltyCouncilin
determinlngtheexistenceofathreattothepeace,abreachofthepeace,
Oranactofaggressionoreventhepoliticalstepstobetakenfollowlng
suchadetermination.=100

Secondly,activeutilizationoftheCourtinjudgingtheCouncil'Sactions
mighthavesomenegativeinfluenceontheCourtitselfifadministered
carelessly.Alvarezgavethefollowlngadmonition:

TotheextenttheWorldCourtbecomesmoresystematicallylnVOlvedinthepar-
tisanstrugglesoftlleCouncil,itmaybe"politicized".‥increasedjudicialreview
mayblurthepresentdistinctionsbetweentheproperrolesforCourtandCouncil,
politicsandlaw.WhiletheblumngOfthesedistinctionsmaynotposesoseriousa
legitimacyproblemfordomesticlegalrules,whicharebackedbyeffectiveinsti-
tutionalisedsanctions,theconsequencesforthelegltimacyofinternationallaw
maybelnuChgraver,GiventhetenuouslegltimacyofICJjudges,turnlllgtllem
intoumplreSOftheCouncil'spoliticalgamesistoorisky･101

Theseproblems,however,Wouldprobablynotconstituteinsurmount-
ableobstaclesinpromotlngthelegltimacyofSecurltyCouncilactionsby
involvingtheCourttoareasonableextentwithpoliticalwisdom･1021tis
truethatthereislittlepossibilityforthefull-fledgedinstitutionalpower
ofjudicialreview,likethatfoundinnationalgovernlngSystems,tObe
broughtintothelegalstructureoftheUl-itedNationsbyaformalamend-
mentoftheCharter.However,theCourtcanjudgethelegalityandcon-
stitutionalityofaSecurltyCouncill･eSOlutionwithinthepresent,although
limited,legalframeworkdescribedabove.Furthermore,thethreereasons
thatBowettpointsoutasgroundsforhisargumentdelegeferendaof
introducingthefull-月edgedinstitutionalpowerofjudicialreviewarealso
persuasiveasgroundsfortheargumentdelegelataofmoreactively
involvingtheCourteitherinadvisoryoplnionsorincontentiouscases･In
thelightoftheseconsiderations,thefollowlngpOlnt,madebyFranck,is
certainlyJuStiGed:
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Whileitwouldbefoolhardy-andentirelyImprobable-fortheCourttosubsti-
tuteitsjudgmentofwhatconstitutesa"threattothepeace"andwhatmeasures
areappropriateinmeetingsuchathreat,somedegreeofcompetencetoreview
Councildecisionsisessentialtomaintalmngthecon丘denceofallthestatesthat
havefreelychosentodelegatespecifiCandlimitedpowerstoasupranationalorgan
withrestrictedmembersllip･JudicialreviewforHgrossabuseofdiscretionHwould
enhancesigni丘CantlytheauthorityoftheCouncilbyassurlngmembersoftheUN
-especiallythosenotontheCouncil-thatitsactionsremainaccountabletothe
Charterandthemembership1103

Conclusion
I

Aninterestingfactis血atforthepastseveralyears,internationallegal
scholarshavereferredtotheconceptoflegiti血acynotonlyinthosearti-
clesanalysingthelegitimacyoftheSecurityCouncil,butalsointhose
discussmgthelegalityandconstitutionalityofvariousactivitiesby也e
SecurityCouncil.Ashasbeendemonstrated山地ischapter,theSecurity
Councilhasincreasmglysteppedintolegallygreyareasfromtheperspec-
tiveoftheUNCharter.Increaslngreferencestotheconceptoflegitimacy
inlegalliteraturewouldbeaclearindicationthatthelegalityorconsti-
tutionalityofvariousactivitiesbytheSecurityCouncilisambiguousor
fragileatbest.
Morespeci丘cauy,theSecurityCouncilhasincreasinglybeenperform-

lngquaSirjudicialandquasi-legislativefunctionssincetheendoftheCold
WartAswaspoi山edoutbytheAppealsChamberoftheInternational
TribunalfortheFormerYugoslaviahtheTadicCase,thereisnoorga-
nizationalseparationofpowersintheUnitedNations･Thus,thelegality
orconstitutionalityofSecurityCouncilactivitiescanonlybejudgedin
thelightoftherelevantprovisionsoftheCharteranditspractice･As
wasemphasizedinthisdapter,themoretheSecurityCouncilstepsinto
legallygreyareas,themorelegitimacylSrequiredforitsactivitiestobe
effectiveandacceptable.Forthispurposetobeachieved,muchattention
shouldbepaidtotherequlrementSOfafunctionalseparationofpowers,
even也OughthisisnotexplicitlydetailedhtheUNCharter.Theideaof
analyticauyseparatingSecurityCouncilactivitiesintoexecutive,legisla-
tive,andjudicialfunctionstojudgetheirproprietyinthelightof仙eframe
ofreferenceappropriateforeachfunctioncanbeconsideredafunctional,
ifnotorganizational,separationofpowersinthelessstrictsenseofthe
phrase.
Itcouldcertainlybearguedthatthelegalrightsofstatesmaybeim-

plngeduponorsuspendedbytheSecurityCouncilintheapplicationof
collectiveenforcementmeasures.Itcouldfurthermorebecontendedthat

somequasijudicialandquasi-legislativepowersareglVentOtheSecurlty
Councilinitsenforcementactivitiesdeemednecessaryforthepurposes
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ofmaintainlnglnternationalpeaceandsecurlty,althoughnotexplicitly
providedforintheUNCharter･However,OncetheSecurltyCouncilsteps

intotheselegallygreyareas,muchattentionmustbepaidtotherequlre一

mentsofafunctionalseparationofpowers･
Onthispolnt,however,thepracticeoftheSecurltyCouncilhasnot

beenhighlycommendable･AlthoughtheSecurltyCouncilhasincreaslngly
adoptedresolutionsthatinelfectamounttoadeterminationorcharac-

terizationofalegalsituation,ithasnotpaidenoughattentiontothe
requlrementSOfafunctionalseparationofpowers･Insuchcases,for

example,astheUnitedNationsCompensationCommissionandtheUnited

NationsIraq-KuwaitBoundaryDemarcationCommission,theSecurlty

Councildidnotsecurejudicialindependence,thusleadingtothefragile
legltimacyofthesecommissionsandtheSecurityCouncilitself･Itcould
beconcludedthatthefurtheraSecurityCouncilactionisfromimmediate

collectiveenforcementmeasurestopreventathreattoorbreachofthe

peaceoranactofaggression,themorelegltimacylSrequired;hence,

moreattentionmustbepaidtotherequlrementSOfafunctionalsepara-
tionofpowers.

Legitimacy,however,isanambiguousandbroadconcept･Itcouldbe

enhancednotonlybyful丘llingtherequlrementSOfafunctionalsepara-

tionofpowers,butalsobyrecoursetothejudicialreviewmechanism･

InthelegalframeworkoftheUnitedNations,theInternationalCourt

ofJusticeisnotglVenadirectpowerofjudicialreview,anditsrolein

judgingthelegalityandconstitutionalityofSecurltyCouncilresolutionsis
quitelimited.However,thelegitimacyofSecurityCouncilactivitiescould

beenhancedbyactivelyprovidingrecoursetothejudicialreviewmech-

anism,especiallywhenthelegalityorconstitutionalityofsuchactivitiesis

notclear･Hereagaln,themoretheSecurityCouncilstepsintolegallygrey

areas,themorelegltimacylSrequired,hencethemoreactiverecourse,
althoughwithinareasonablescope,tothejudicialreviewmechanism

shouldbeencouraged.
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undergeneralinternatlOnallaw andordlnarytreatyrules.ItlS,lnOtherwords,a

questionofdeterminingWhether-andpossiblytowhatextent theCharterbrings
aboutany"verticallSation"intherelationsofthememberStatesinterSeandwith

theUNthatmayjustifythefederalanalogiesassumedbytheconstltut10naltheories･
(Ibid.,5.)

As farasInternationallegalscholarsareconcerned,Ifindtwotendenciesdangerous

ThefirstlSthetendencyto]ustlfylnlawanythingthathappensintheUNbyassuming
tooeasilyeitherthemodlficationorabrogationofCharterrulesbytacitagreement
orthroughtheformat10nOfcustomaryrules;ruleswhlCh,ifneedbe,Wouldchange

whentheUNpracticecharlgeSdirection.Iwouldfeelmoreconfidentaboutthefuture
oftheUNlf,everysooften.oneweretofindthattherehadbeennomodificationof
thelaw,thatthearticleoftheCharterhadnotdisappeared,butthatithadsuffered,
purelyandsimply,abreach;andlikewise,thatnocustomaryrulehadcomeIntobeing
orvanished.

Thesecondtendency[isrelatedto]comblnlngtheprivilegedcondltlOnOfcertain
statesintheSecurityCouncllwlththeconditionofstrengththeywouldalsoenjoylegally

･･･undergeneraLInternationallawitself.Thesestateswouldapparentlyoperate,"TLTl
universi".bothonbehalfoftheinternationalcommunityasawhole,andonbehalfof
theUN.Thefabricofinternationallaw ..wouldthusattainaconslderabledegreeof
‥"vertlCallSation"oflnteTnationa1lawinsideandoutsidetheUN.‥

Onewonderswhatencouragementtoresistabusecanevercome,tothegovern一
mentsofthesmallorweakstates,fromtheoriesaccordingtowhlChtheStrongWOuld
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haveacquiredthelegalpowersofaworlddirectoratewithoutbeingsubjecttoallthe
obligationsofcommonmembers,andwithoutsubmittingtoanydutytoaccountfor
theiractionstothestatesinrelationtowhichtheywouldexercise,through theCouncil,
a11egedlylegislativeandadjudicatoryfunctionsnotcontemplatedinanyprovisionof
tbeCharter.(Ibid.,25-26.)

Thecrucialpolntisthatitisveryhardtoconceiveasanormaldevelopmentofthe
"orgamism"CreatedbytheCharterthefactthattheSecurityCounc止turnitselfproprl0
motu,andwithoutadequatecontrolbytheentiremembership,fromthegendal'methat
thefoundersaregenerallyconsideredtohavecreated,intothesupremelegislative,
jtldicialandexeclltiveorganofasllpeトStateJtseemsreasonabletoassumethat,had
thefoundersenvisagedthepossibilityofsuchadramaticdevelopment,theywould
haveprovidedforadequateguarantees.(Ibid.,28.)

67･Frowein,∫.A,,HReactionsH(seenote52,above),358.Againsttheattitudetakenby
Weilthattheinternationallegalordershouldstolbeseenasmainlybasedonthewillof
thestatesasexpressedinbilateralandmultilateraltreaties,Froweinstated(ibid.,365)
that:"Withpublicinternationallawdevelopingintomuchmorethanalawofbilateral
andmultilateraltreatyrelationshipsthethresholdtoaconstitutionalstructurehaslong
beemcrossed.‖

68･Franck,T･M.,1990.ThePowerofI,egitimacyAmongNationsINewYork:Oxford
UniversityPress,24･Franckpointsoutfourcriteriaoflegitimacy(ibid･,chapters4111,
andFranck,T･M.,Fairness(seenote60,above),30146):determinacy,symbolicvali-
dation,coherence,andadherence.

Againsttheseanalyses,Williamscritiquedlegi山nacyinthesetermsasaconservative
prJnCiple,reaectingtheconservatismofthestates-systemicvalueoforder.Hepointed
out(Williams,J.,1998.Legitz'macyinIntemationalRelationsandtheRLseandFallof
Yugoslavia.London.･MacmillanandNewYork:St.Martin'sPress,12113):

Hiscriteriastresstheneedtobeintouchwiththepast,tovalidateactionsandactors
agamstexpectationsandexistingpractice.Thereforethenormativevisionofwhat
oughttoberestsontheperfectionofwhatalreadyis,themoreeffectiveoperationof
intemationalsocietyratherthanitstransfomationintosomethingnewbuiltondiqer-
entprmCiples･

69･Franck,T.M.,Fairness(seenote60,above),26.
70.Ibid.,25-26.
71.Ibid.,313-314.

721Murphy,S.D.,1994."TheSecurityCouncil,Legitimacy,andtheConceptofCollec-
tiveSecurityAftertheColdWar."ColumbiaJoumalofTransnah-onalLaw32:201,
258,

73･Ibid･,256-257.Similarly,GoodriChstatedasfollows(Goodrich,L M.,1974.The
UnitedNationsinaChangingWorld.NewYork:ColumbiaUniversityPress,21):

[T】hedraftersof也eChartercameto血econclusionthataformoforganisation也at
followedthegenerallinesoftheLeaguesystem,butincorporatedtheconcertprinciple
仇atpeacecouldonlybemaintainedsolonga§血emajorpowersbadanhterestand
werewillingtocol0perateinmaintainlngit,hadatleastachanceofsuccess.

74･Ibid･,260･FromthisvleWPOlnt,themethodofauthorizingstatestouseforcetore-
spondtothreatstopeaceandsecuritylSconsideredwellsuitedtotheconceptofmaJor
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powersactingbyconsensus.Murphydevelopsthispointasfollows(ibid･,261-262):

Whensuchsituationsarise,OneOrmorePOWerSWillbethemotivatlngforceinsecuring
SecurityCouncilauthorlSationfortheaction,andshouldbeexpectedtocarrythepr1-
maryburdenthroughtheuseofitsmilitaryforces･Imposit10nOfthisburdenmakesit
morelikelythatenforcementactlOnWillonlybetakenwhenthereisarealcommitment

byoneormoremajorpowers,Whichisanessentlalelementtothesuccessoftheaction･
Forsimilarreasons,theprocessofprovidlngfairlyopen-endedauthorisationtothese

nationalforcesisapproprlate-･inmostcases,ltlSSimplynotfeasiblefortheSecurlty
CounciltoattempttoimposeextenslVeCOnStraintsontheactionsofthosestatesconducト
1mgtheenforcementaction… Suchconstraintsultimatelycanbehighlycounterproduc-
tivetotheconductoftheenforcementaction…TheSecurityCouncilmusttakeseriously

anyauthorlSationfortheuseofforceinlightoftheinevltablyseriousconsequences

thatwillresult;atthesametime,theremustbeadegreeoffaithandtrustintheactions
oftheenforcingStatestOadheretothebasicgoalsestablishedbytheSecurityCouncil･

75･Caronmadeasimilarpolnt(Caron,D･D･,1993･"TheLegitimacyoftheCollective
AuthorityoftheSecurityCouncll."AmerlCanJoumalofInternatl0nalLJaW87:552,
566-567):

NowthattheCouncilisacting,legltlmaCyarguablyisessentialtoensurlngitslong-term

effectiveness.ButjustasitseemswrongtogaineだectlVeneSSattoogreatanexpensetO
legltlmaCy,SOdoesitnotmakesensetoincreaselegitimacyattheexpenseofaslgniaI
cantlossineffectiveness.

76."TheProsecutorv.DuskoTadlC,"CaseNo.IT-94-トAR72,Decisionof2October1995

(seenote22,above),46-47.

77･Harper,K,1994･"DoestheUnitedNationsSecurityCouncllHavetheCompetenceto
ActasCourtandLegislature?"NewYorkUniversityJournalofInternationalLJaWand
Politics27:103,156.

78.Graefrath,B.,=LeavetotheCourtH(seenote23,above),204･InthisconnectlOn,
Harperreferredtoseveralpoints(Harper,K･,"DoestheUnitedNationsSecurity

CouncilHavetheCompetence"(seenote77,above),137-140)･Firstly,a.courtlSgen-
erallypresumedtohaveproceduralsafeguardsfordueprocess･Secondly,ltlSrequlred
toexplainitsholdingsonlegalandfactualissuesinpublishedoplnions･Thlrdly,ifthe
CouncllistoactlnajudlClalcapaclty,itmustnotallowitsmemberstoadjudlCate
mattersinwhichitsmembersareinterestedparties･

Similarly,Kirgisstated(Kirgis,F.L.Jr,"TheSecurityCouncil'sFITStFiftyYears"

(see.note1,above),532):HTheCouncilhasnorulesofprocedureforfalradjudicative
hearlngS,norCOulditreasonablybeexpectedtoadoptorfollowanysuchrules･M

79･1954ICJRep･,61･
80,KirglS,F.L Jr,HTheSecurityCouncillsFirstFiftyYears"(seenote1,above),525･See

alsoKlrgis,FLJr,1995.HClaimsSettlementandtheUnitedNatlOnSLegalStructure,"
inLillich.R.B.(ed･),TheUnitedNationsCompensat10nCommissEOn･NewYork:
TransnationalPubllShers,103.

Itissaid,however,thattheGovemlngCoul-Cilhassofaralwaysapprovedwithout
anychangetherecommendatlOnSOfthePanelsofCommissioners･DiRattalma,M･and
Treves,T･(eds),1999.TheUnitedNationsCompensatTOnCommLys10n:AHandbook･
TheHague:KluwerLawInternational,3537.

81.Gill,T.D.,"LegalandSomePoliticalLimitations"(seenote48,above),85ff･
82･Mendelson,M.H･andHulton,SC･,1993･"TheIraq-KuwaitBoundary.HBrltishYear
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BookofIntemaiionaZL,aw64:135,193.WithregardtothepositionoftheSecurity
Councilmentionedabove,MendelsonandHultonpointedoutasfollows(ibid･,192):

Technically,thismayhavebeencorrect,butsubstantivelytherewasmoretoit･
Inthe firstplace".thiswasnotademarcationexerciseintheusualsenseofthe

tem･TheCommissionwasnotmerelymarkingoutonthegroundaboundarywhich
hadalreadybeendefinedwith someprecisioninatreaty.Sofarasconcernedthe
boundaryintheKhowrAbdAllah,therewasnotreatydefinitionatall;and,asfor
thelandboundary,thetreatydefinitionwassovagueastorequireconsiderableelab-
oration(touseaneutralterm).

83･Sarooshi,D.,1996･"TheLegalFrameworkGoverningUnitedNationsSubsidiaryOr-
gans."BritishYearBookofInternationalLaw67:413,471-472･Harper,K･,"Doesthe
UnitedNationsSecurityCouncilHavetheCompetence"(seenote77,above),146-147･

84.Martenczuk,B.,1999."TheSecurityCouncil,theInternationalCourtandJudicialReview:
WhatLessonsfromLockerbie?"EuropeanJournalofIntemationalLaw10:517,533･

85.Harper,K.,"DoestheUnitedNationsSecurityCouncilHavetheCompetence"(see
note77,above),137,141.Simma,particularlyconcemingtheFormerYugoslaviaand
RwandatribunalsandsanctionsreglmeS,madeasimilarpolnt.WhilesuchSecurity
Councillaw-makingorregulatorymeasuresappearjusti丘ed,andshouldbedeemed
legaliftheyhmitthemselvestospecificcasesofparticularlyhllgedimensions-the
underlyingconsiderationbeingthatinternationalpeaceandsecurityCanOnlybere-
StoredifthefactorsthatledtotheArticle39situationsareredressedasthoroughlyas
possible-hepointedoutasfollows(Simma,B.,HFromBilateralismtoCommunity
lnterest"(seenote61,above),277):

However,insuchinstances,theCouncilshouldbeheldtoconformtogeneralpnnci-
plesoflawandelementaryconsiderationsofhumanity.ThustheYugoslaviaand
RwandaTribunalsmustcertainlyberegardedasobligedtoaccorddueprocessof
law,fairtrial,andtorespecttherightsoftheaccused(asprovidedintheirstatutes)I
Similarly,sanctionsreglmeSukethatembodiedinresolution6870nIraqmustremain
proportionatetothebreachesofthelawthusconcerned.

86･Yemin,E.,1969.LegislativePowersintheUm'tedNationsandSpecialLsedAgencies.
Leyden:AIW.Sijthoff,6.

87･KirgiS,F･LJr,"TheSecmityCouncil'sFirstFiftyYears"(seenote1,above),520･
88.See,forexample,Skubiszewski,K.,1965166."EnactmentofLawbyInternational

0rganizations.〟BritishYearBookofInternadonalLaw41:198,202.
89･Similarly,deBrichambautstated(deBrichambaut,M,P.,2000."TheRoleofthe

UnitedNationsSecurityCounci]inthehtemationalLegalSystem,"inByers,M･(ed.),
TheRoleofLawinInternadonalPoliticsIEssaysinIntemationalRelationsandZnter-
nan'onaLLaw･Oxford:OxfordUniversityPress,269,275):HAlthoughtheSecurity
Councildoesnothavethepowertocreatelaw,itdoeshavethepowertocreaterights
andobligationsforthememberStatesoftheUnitedNations."

90.Roberts,LD.,1993."UnitedNationsSecurityCouncilResolution687andItsAfter-

math:TheImplicationsforDomesticAuthorityandtheNeedforLegitimacy･"New
YorkUniversityJoumaLofInternationalLawandPolitics25:593,597-610:seealso
Harper,K･,"DoestheUnitedNationsSecllrityCouncilHavetheCompetence"(see
note77,above),127-128.

91.Ibid.,155.

92lEstablishmentofsubsidiaryorganscouldsometimesinVolvequasi-1egislativefunctions
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insuchcasesasthelnternatlOnalTribunalfortheFormerYugoslavla,andforRwanda,
aswellastheUnitedNationsCompensationCommisslOn･Concernlngtheformer,it

waspointedout(Klrgis,F.LJr,"TlleSecurltyCouncil'sFlrStFlftyYears"(seenote1,

above),522):"TheseStatutesarelegislativeh"atureeventhough eachStatuteapplies
toonlyoneexistingsituation:eachisdirectedtoIndeterminateaddressees(individuals)
andmaybeappliedrepeatedlyuntilalljustlClablecaseshavebeentrled･Hseealso
Kirgis'discussionwlthregardtotheproblemsofapplicablelawandproceduralprovi-
sionsconcerningthetribunals,aswe]lasthedirectivestoapplytheforcemaJeure
defenceconcernlngResolution687,1bid･,523525･However,concemlngthesetribu-
nals,Kirgisacknowledgedtheirlegality(ibid.,523):

Tobesure,theframersoftheCharterdonotseemtohavecontemplatedtheuseof
Article291mthisfashlOn.Nevertheless,theobjectionseemslegalisticbecausetheArtlCle

39conditionsaremet,theTribunal'sdecis10nmakersareindependentofpolltical

control,andtheadjudicativeprocedureappearstobeessentiallyfalr･

93･Graefrath,B/'LeavetotheCourt"(seenote23,above),203.Herdegenstatedslmilarly
asfollows(Herdegen,M.JJ'The'ConstitutlOnallZationloftheUNSecurltySysteml'

(seenote65,above),150):

UndertheCharter,theprlmarySafeguardagalnStanunbalanceddynamismdoesnot
liewithjudicialcontrol,butratherwithapoliticalcheck-theveto..AThiselement.
andnotdynamicinterventionbytheICJ,lSthemalnguardlanOftheSecurityCouncll's
abstent10nfromirratlOnalltyandabuseofpowers･

94･1962ICJRep-168･

95･1971ICJRep,45
96,Watson,G-良.,1993,"Constltutionalism,JudicialReview,andtheWorldCourt."

Ha7･VardInternationalLawJouT･nal34:1,27.

97･AIvarez,JE.,1996･HJudgingtheSecurityCouncll.日AmericanJoLuJna/oflnternational
Law90:1,91Herdegenmadeasimilarpolnt(Herdegen,M･JL,"The'Constitut10naliza-
tion'oftheUNSecuritySystem"(seenote65above),151):

ContrastedwlththecomprehensivepowersoftheEuropeanCourt,theICJ'sinterven-
tlOnlntheadmlnlStrationoftheCharterandtheoccasionsforlttOpronounceuponthe

effectofSecurityCouncilresolutionsdependonratherhazardousandincldentalele-
ments:apropercasebroughtbytheproperpartiesunderpropersubmissiontothe

Hague･BecausetheInternationalCourtofJusticepossessesnopowerofannulment,
theimpactofitsreasonlngregardingtheIllegalityofaSecurityCouncilresolutlOn
willoftenbelefttospeculativeguesslngJnaddition,theICJ'sdecisionscannotclaim
blndingeffectergoomnes.

98-Bowett,D･W.,1996."TheCourt'SRoleinRelationtoInternationalOrganisations,"in

Lowe,V･andFitzmaurice,ML(eds),FiftyYearsoftheInternat10nalCourtofJustlCe:
Essayst'nHonourofSirRobertJe7ZnlngS･Cambridge:CambridgeUnlVerSityPress,181,
190-191.

Seealsothevariousdiscuss10nSbyBedJaouiinBedJaOui,M･,1994･TheNewWorld
OrderandtheSecurityCouncz'l:TestlngtheL･egaltlyofitsActs･Dordrecht:Marinus
NijhofE.

99･Ibid･LauterpachtlSalsoposltiveand,lnthecontextofHrecourseagainstquaSl-judicial
decisionsofpoliticalorgansofinternationalorganlSations,"stated(Lauterpacht,E･,
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AspecLs(seenote51,above),113-114):

Inwhatdirectionthencanwemovetoreduceoreliminatetheproblemoferroneous

orimproperinstitutionalquasi-judicialactivity?Theanswerwouldappeartolieinthe
directionofjudicialreview;ineffect,inthedirectionofsomekindofappeaLItshould
beopentoaStateorentityprejudicedbyaSecurityCouncilresolutiontoinsistonthe
submissionof也edisputedquestionsoflawtoanintematiomaltribunaL

SeealSotherelevantdiscussionbythepresentauthor(Sato,T･,EvolvingConstitutions
of/nternational0rgan由ations(seenote5,above),177-178),

100･1993ICJRepり439;IntemationalLawReports95:159.Seealsothediscussiononthis
pointbyAkande,D.,"TheInternationalCourtofJusticeandtheSecmityCouncil"
(seenote50,above),325-342.

101.AIvarez,J.E･,"JudgingtheSecurityCouncil"(seenote97,above),37.An otherprob1

1em㌣agpointedoutbyGreenwoodasfollows(Greenwood,C･･1999･"TheImpactof
DecislOnSandResolutionsoftheSecurityCouncilonthehtematiomalCourtofJus-
tice,"inHeere,W.P.(ed.),IntemationalLawandtheHague'S750thAnnivelTary.The
Hague:T.MIC･AsseI.Press,81,85186):

TheassertionofageneralisedpowerofjudicialreviewofSecurityCouncilresolutions
anddecisionscouldhaveadestabihsingeffectontheworkingsofChapterVIIofthe
Charter,ifadecisiontakenbytheSecurityCollnCil,forexample,toimposeeconomic
sanctions,Couldbechallenged,perhapsmanyyearsafteritwastaken･Thatwould
induceanelementofuncertaintywhichcouldhanghkeaswordofDamoclesover
everysanctionsreglmeOnWhich也eCouncilmightdecide.

102･Onthismatter,Bowettcontinuedasfollows(Bowett,D.W.,"TheCourt'sRole"(see
note98,above),191):

TheobjectionthatthiswouldinvitetheCotlrttOquestiontheCouncil'spoliticaljudge-
ment,ordiscretion,isnotcompelling.Mostlegalsystemshaveatraditionofjudicial
abstentionfrom"politicalquestions,"anditshouldnotbeexpectedthattheCourt
wouldattempttosubstituteitspoliticaljudgementforthatoftheSecurityCollnCil･

103.Franck,T.M.,1995."TheUnitedNationsasGuarantorofhternationalPeaceand

Security:Past,PresentandFuture,"inTomuschat,C.(ed.),TheUnitedNationsatAge
FiJb,(seenote21,above),37.SeealsoSimma,Bリ"FromBilateralismtoCommllnity
Interest"(seenote61,above),282;Malanczuk.P.,1999."ReconsideringtheRelation-
shipBetweentheICJandtheSecurityCouncil,HinHeere,W.P･(ed･),International
Law(Seenote101,above),87,98-99.

*Theauthorwouldliketonote,withgratitude,thegenerouscontributiongiventOhis
researchbytheMtuataScienceFoundationin1998.




