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6 Tf the authority of a representative to express the consent of a State to be bound by a particular
treaty has been made subject to a specific restriction, his omission to observe that restriction
may not be invoked as invalidating the consent expressed by him unless the restriction was notified
to the other negotiating States prior to his expressing such consent.
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(ZONWT, WTOWREDIERE O TGRSR L AR TR B9 5 THE) (D
S U : Understanding on Rules and Procedures Governing the Settlement of Disputes)
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8 A party may not invoke the provisions of its internal law as justification for its failure to
perform a treaty. This rule is without prejudice to article 4 6.
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I United States — Measures Affecting the Cross—Border Supply of Gambling and Betting Services (WI/DS
28 5/R)1 0 November 2 0 0 4

2 United States — Measures Affecting the Cross—Border Supply of Gambling and Betting Services (WI/DS
26 8/AB/R) 7 April 2005

13 A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given
to the terms of the treaty in their context and in the light of its object and purpose.
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At a DSB meeting held within 3 O days after the date of adoption of the panel or Appellate Body
report, the Member concerned shall inform the DSB of its intentions in respect of implementation
of the recommendations and rulings of the DSB. If it is impracticable to comply immediately with
the recommendations and rulings, the Member concerned shall have a reasonable period of time in
which to do so. The reasonable period of time shall be:

(a) the period of time proposed by the Member concerned, provided that such period is approved by
the DSB; or, in the absence of such approval,

(b) a period of time mutually agreed by the parties to the dispute within 4 5 days after the date
of adoption of the recommendations and rulings; or, in the absence of such agreement,

(c) a period of time determined through binding arbitration within 9 O days after the date of
adoption of the recommendations and rulings. In such arbitration, a guideline for the arbitrator
should be that the reasonable period of time to implement panel or Appellate Body recommendations
should not exceed 1 5 months from the date of adoption of a panel or Appellate Body report. However,
that time may be shorter or longer, depending upon the particular circumstances.
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B ATREME 2SR DL, BEWME ORI EE D Z N THEN S,
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MR ZH QBT 2 5 O3l & L TTBIER T 5 72, 1TBOIER O /R 72 & BT
B LTl MO ERNRZNCERN TOEEEH /TR DWW TOEmE T2 ETH R
<, EOAKOFER CHEHBENIS, ATBUZH L CEOMRNZH/ET L0 B2 0615,
LinL, i 2ATB ORI Z2IEENE, A RENENEMRBEOHROMZIATHY, £
WZEBER e HAEIC I B Ins 2 L &R D,
2T U CATBURBE D ENEIT 2 12k 2 Bl 2 B 2 7256, SRAIDENIZI ) K&
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LT EEESLRTNZRORN ) (TEESEMFFRRER 3 15&5 1H)

1 United States — Anti-Dumping Act of 1916 200045H29H (WI/DS1 6 2/R)

41 A panel may analyze the operation of the domestic legislation and determine whether the description
of the functioning of the law, as made by the respondent, is consistent with the legal structure
of that Member. This way, it will be able to determine whether or not the law as applied is in
conformity with the obligations of the Member concerned under the WTO Agreement. & L Cu 5%, ([Al
F 6.50 E%)
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VR RECENZRERIRT 22N TEH L LTS, ®Z2LT, 191 643EIC
DWW THEFE @S E T ORIGIDNFIE LN & A E %, A PERR I W 2 8 A )
WL VEETDH0E LARNG, 2EBEORENRNFICEEAIAA TEOHRZ R &
THZENEYMNE DT L2HDE LTS,

=L, ZOX O RFECEDZENETONFEOMGERTH, EEONEN LB
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1%, WT OB EESIZDOWTDONFENTERN->7T2bDE LT, ZOREIZ OV TOAL
AEEATE, ARBVIEICHD2 DL L TNDLHOLEETE S, £ LT, IEHOREMN
NAEEROXRIZIR D L) T ENDIL, BROZERNDL, ZOMBENAWT O D/ Sx%
IVFERIZB W T, IEEOMRIETIIR <, FEREOMBEEMEDIToNTND Z
LR LTWD,

ZO XS, ENOENEKBIOHIBNIE, EHEBEROERBL (as such) ZfKid 2
EOEMNESICET 2 FIEREDOLDIMERAIND L LRDDTHY, ITBLHWO X
DT HEIE ] Avas applied & LT, MHEEXZHWELADLEIND I LITEZXLNR
Vo ZORIZOWTIE, R 1 91 6 FEEEO ERER S OR T, EkRER

2E, BREFDBIZOWTUL, TBIRBEED AL RN, FIFEEFICO VW, &
HTLE2DEIDOHEEORMNH DN, ZOREOKEORMPISH L LE2H-T, 4
HEENEENRLOTHDL LT HZ LI TERNEEN TN D, LLEOHET LT

2EE 6.52 Bk

B We will respect the formal hierarchy of court decisions in the US federal system to the extent
that it is applicable. In that context, we should allow a circuit court of appeals decision to prevail
over a district court decision. However, applying such a formal approach may prove insufficient
in some instances, for example when the decisions to be compared come from different circuits.
Therefore, in all instances, we shall first ascertain whether the judgements subject to our
comparison address (i) the same issue, and (ii) at the same level of detail. In other words, we
should always make sure that a comparison can reasonably be made, both in terms of fact and in terms
of the legal issues addressed, before giving preference to the interpretation contained in one
judgement compared with the interpretation contained in another judgement of a court belonging to
another circuit. &N TW3, (FlE 6.55 E¥%)

“ Tf, after having applied the above methodology, we could not reach certainty as to the most
appropriate court interpretation, i.e. if the evidence remains in equipoise, we shall follow the
interpretation that favours the party against which the claim has been made, considering that the
claimant did not convincingly support its claim. (A 6.57 E&%)

¥ United States — Anti-Dumping Act of 1916 200048H28H (WI/DS1 3 6 /AB/R :WT/DS
1 6 2/AB/R)
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b FERERE FheE M EDOEE
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B 24T EOfiEZ NI HEE T D20, FREECHIPT, MEEHITE L <3 TE
U AT Z NS OFFA TR ZMERFT 5, 20 OFHIPT SUTFFA TR, MYiZicikm
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X, MTETFRICBE G LR ERREZ AT 2T X TOHETH- T, TBHEEICL - TH
BENOMEBICEE 2% CW5HH D] (who participated in the administrative
proceeding and are directly and individually affected by the administrative
actions) ICRG-T WA RUET 2 b DL DOXENBEME L TN,
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B Z BB B AR R BB OGRS IR L, FIFERGRE ICFIENEEEZZ T b5 &
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191 6FEEREESHMTIE, 09 0BRENRTI 1EETRO X IICEREILTNS,

90. The 1 91 6 Act provides for two types of actions to be brought in a United States federal
court: a civil action initiated by private parties, and a criminal action initiated by the United
States Department of Justice. Turning first to the civil action, we note that there is no relevant
discretion accorded to the executive branch of the United States’ government with respect to such
action. These civil actions are brought by private parties. A judge faced with such proceedings
must simply apply the 1 91 6 Act. Inconsequence, so far as the civil actions that may be brought
under the 1 91 6 Act are concerned, the 1 91 6 Act is clearly mandatory legislation as that
term has been understood for purposes of the distinction between mandatory and discretionary
legislation.

91. The Panel, however, examined that part of the 1 9 1 6 Act that provides for criminal
prosecutions, and found that the discretion enjoyed by the United States Department of Justice to
initiate or not to initiate criminal proceedings does not mean that the 1 916 Act is a
discretionary law. In light of the case law developing and applying the distinction between
mandatory and discretionary legislation, we believe that the discretion enjoyed by the United States
Department of Justice is not discretion of such a nature or of such breadth as to transform the
1916 Act into discretionary legislation, as this term has been understood for purposes of
distinguishing between mandatory and discretionary legislation. We, therefore, agree with the
Panel’ s finding on this point.
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YT N. V. Algemene Transport— en Expeditie Onderneming Van Gend & Loos and Nederlandse administratie
der belastingen (Netherlands Inland Revenue Administration) Case 2 6-6 2 Judgment of the Court
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FH W2 ORI, BT RAmEOMEZ 7 U 71X, SIEPITBATAICR T 5
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20 For this purpose, the spirit, the general scheme and the terms of the General Agreement
must be considered.

21 This agreement which, according to its preamble, is based on the principle of negotiations
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undertaken on the basis of ‘reciprocal and mutually advantageous arrangements’ is characterized
by the great flexibility of its provisions, in particular those conferring the possibility of
derogation, the measures to be taken when confronted with exceptional difficulties and the settlement
of conflicts between the contracting parties.

22 Consequently, according to the first paragraph of Article XXII ‘Each contracting party
shall accord sympathetic consideration to, and shall afford adequate opportunity for consultation
regarding, such representations as may be made by any other contracting party with respect to ...
all matters affecting the operation of this Agreement’

23 According to the second paragraph of the same article, ‘the contracting parties’ - this
name designating ‘the contracting parties acting jointly  as is stated in the first paragraph
of Article XXV — ‘may consult with one or more contracting parties on any question to which a
satisfactory solution cannot be found through the consultations provided under paragraph (1)’
24 If any contracting party should consider ‘that any benefit accruing to it directly or
indirectly under this Agreement is being nullified or impaired or that the attainment of any objective
of the Agreement is being impeded as a result of’ , inter alia, ‘the failure of another contracting
party to carry out its obligations under this Agreement’ , Article XXIII lays down in detail the
measures which the parties concerned, or the contracting parties acting jointly, may or must take
in regard to such a situation.

25 Those measures include, for the settlement of conflicts, written recommendations or
proposals which are to be ‘given sympathetic consideration’ , investigations possibly followed
by recommendations, consultations between or decisions of the contracting parties, including that
of authorizing certain contracting parties to suspend the application to any others of any
obligations or concessions under the General Agreement and, finally, in the event of such suspension,
the power of the party concerned to withdraw from that agreement.

26 Finally, where by reason of an obligation assumed under the General Agreement or of a
concession relating to a benefit, some producers suffer or are threatened with serious damage,
Article XIX gives a contracting party power unilaterally to suspend the obligation and to withdraw
or modify the concession, either after consulting the contracting parties jointly and failing
agreement between the contracting parties concerned, or even, if the matter is urgent and on a
temporary basis, without prior consultation.

27 Those factors are sufficient to show that, when examined in such a context, Article XI
of the General Agreement is not capable of conferring on citizens of the Community rights which
they can invoke before the courts

(para 20-27 of Joined Cases 2 1 to 2 4/7 2 International Fruit Company v. Produktschap voor
Groentenen Fruit,[1 9 72]ECR1219)
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(This Constitution, and the laws of the United States which shall be made
in pursuance thereof; and all treaties made, or which shall be made, under
the authority of the United States, shall be the supreme law of the land;
and the judges in every state shall be bound thereby, anything in the
Constitution or laws of any State to the contrary notwithstanding. )
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Sec. 1 0 2. Relationship of the agreements to United States law and state law.

(a) Relationship of Agreements to United States Law. —

(1) United States law to prevail in conflict. — No provision of any of the Uruguay Round Agreements,
nor the application of any such provision to any person or circumstance, that is inconsistent with
any law of the United States shall have effect.
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(2) Construction. — Nothing in this Act shall be construed

(A) to amend or modify any law of the United States, including any law relating to -

(i) the protection of human, animal, or plant life or health,

(ii) the protection of the environment, or

(iii) worker safety, or

(B) to limit any authority conferred under any law of the United States, including section 301 of
the Trade Act of 1 97 4,

unless specifically provided for in this Act.
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No State law, or the application of such a State law, may be declared invalid as to any person or
circumstance on the ground that the provision or application is inconsistent with any of the Uruguay
Round Agreements, except in an action brought by the United States for the purpose of declaring
such law or application invalid.
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(1) Federal-State Consultation. -

(A) In General. — Upon the enactment of this Act, the President shall, through the intergovernmental
policy advisory committees on trade established under section 306(c) (2) (A) of the Trade and Tariff
Act of 1984 (19 U.S.C. 2114c(2) (A)), consult with the States for the purpose of achieving conformity
of State laws and practices with the Uruguay Round Agreements.

(B) Federal-State Consultation Process. — The Trade Representative shall establish within the Office
of the United States Trade Representative a Federal-State consultation process for addressing issues
relating to the Uruguay Round Agreements that directly relate to, or will potentially have a direct
effect on, the States. The Federal-State consultation process shall include procedures under which
(i) the States will be informed on a continuing basis of matters under the Uruguay Round Agreements
that directly relate to, or will potentially have a direct impact on, the States;

(ii) the States will be provided an opportunity to submit, on a continuing basis, to the Trade
Representative information and advice with respect to matters referred to in clause (i); and
(iii) the Trade Representative will take into account the information and advice received from the
States under clause (ii) when formulating United States positions regarding matters referred to
in clause (i).

The Federal Advisory Committee Act (5 U.S.C. App.) shall not apply to the Federal-State consultation
process established by this paragraph.

(C) Federal-State Cooperation in WTO Dispute Settlement. -

(i) When a WTO member requests consultations with the United States under Article 4 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes referred to in section
101(d) (16) (hereafter in this subsection referred to as the “Dispute Settlement Understanding”)
concerning whether the law of a State is inconsistent with the obligations undertaken by the United
States in any of the Uruguay Round Agreements, the Trade Representative shall notify the Governor
of the State or the Governor’ s designee, and the chief legal officer of the jurisdiction whose law
is the subject of the consultations, as soon as possible after the request is received, but in no
event later than 7 days thereafter.

(ii) Not later than 30 days after receiving such a request for consultations, the Trade Representative
shall consult with representatives of the State concerned regarding the matter. If the consultations
involve the laws of a large number of States, the Trade Representative may consult with an appropriate
group of representatives of the States concerned, as determined by those States.

(iii) The Trade Representative shall make every effort to ensure that the State concerned is involved
in the development of the position of the United States at each stage of the consultations and each
subsequent stage of dispute settlement proceedings regarding the matter. In particular, the Trade
Representative shall -

(I) notify the State concerned not later than 7 days after a WTO member requests the establishment
of a dispute settlement panel or gives notice of the WTO member’ s decision to appeal a report by
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a dispute settlement panel regarding the matter; and

(II) provide the State concerned with the opportunity to advise and assist the Trade Representative
in the preparation of factual information and argumentation for any written or oral presentations
by the United States in consultations or in proceedings of a panel or the Appellate Body regarding
the matter.

(iv) If a dispute settlement panel or the Appellate Body finds that the law of a State is inconsistent
with any of the Uruguay Round Agreements, the Trade Representative shall consult with the State
concerned in an effort to develop a mutually agreeable response to the report of the panel or the
Appellate Body and shall make every effort to ensure that the State concerned is involved in the
development of the United States position regarding the response

(D) Notice to States Regarding Consultations on Foreign Subcentral Government Laws. -

(i) Subject to clause (ii), the Trade Representative shall, at least 30 days before making a request
for consultations under Article 4 of the Dispute Settlement Understanding regarding a subcentral
government measure of another WTO member, notify, and solicit the views of, appropriate
representatives of each State regarding the matter.

(ii) In exigent circumstances clause (i) shall not apply, in which case the Trade Representative
shall notify the appropriate representatives of each State not later than 3 days after making the
request for consultations referred to in clause (i)
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(c) Effect of Agreement with Respect to Private Remedies. -

(1) Limitations. — No person other than the United States -

(A) shall have any cause of action or defense under any of the Uruguay Round Agreements or by virtue
of congressional approval of such an agreement, or

(B) may challenge, in any action brought under any provision of law, any action or inaction by any
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department, agency, or other instrumentality of the United States, any State, or any political
subdivision of a State on the ground that such action or inaction is inconsistent with such agreement.
(2) Intent of Congress. — It is the intention of the Congress through paragraph (1) to occupy the
field with respect to any cause of action or defense under or in connection with any of the Uruguay
Round Agreements, including by precluding any person other than the United States from bringing
any action against any State or political subdivision thereof or raising any defense to the
application of State law under or in connection with any of the Uruguay Round Agreements —

(A) on the basis of a judgment obtained by the United States in an action brought under any such
agreement; or

(B) on any other basis.
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Members shall: (a) not make a determination to the effect that a violation has occurred, that benefits
have been nullified or impaired or that the attainment of any objective of the covered agreements
has been impeded, except through recourse to dispute settlement in accordance with the rules and
procedures of this Understanding, and shall make any such determination consistent with the findings
contained in the panel or Appellate Body report adopted by the DSB or an arbitration award rendered
under this Understanding;

EHEL TS,
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by L 7=,

L2y LXRVIERIRES, RFEEDHERICH L TEB 2> TBYITENE 5 (Statement
of the Administrative Action, S AA) TV 725 3 0 1 5IE LW T O Dy Frifii
BOBFIR L= XNV TR EREESOREICE SIS ZELEZHLTNDHZLEZREL,
DEBL, BT HITEHBEOKRTH Y, SMIEMTBUCH X 2 HEZ ED X H I

62 Imagine two farmers with adjacent land and a history of many disputes concerning real and alleged

mutual trespassing. In the past, self help through force and threats of force has been used in
their altercations. Naturally, exploitation of the lands close to the boundaries suffers since
it is viewed as dangerous terrain. They now sign an agreement under which they undertake that
henceforth in any case of alleged trespassing they will abjure self help and always and exclusively
make recourse to the police and the courts of law. They specifically undertake never to use force
when dealing with alleged trespass. After the entry into force of their agreement one of the farmers
erects a large sign on the contested boundary: “No Trespassing. Trespassers may be shot on sight”
(RASFNVHET. 65)
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BZ D RIZDWVTRFIUTIIRD L H 12TV 5D,

7.109 For reasons we explain below, we find that this is precisely the situation in the present
case. Briefly, the US Administration has carved out WTO covered situations from the
general application of the Trade Act. It did this in a most authoritative way, inter alia,
through a Statement of Administrative Action (”SAA”) submitted by the President to, and
approved by, Congress. Under the SAA so approved -+ it is the expectation of the Congress
that future administrations would observe and apply the [undertakings given in the SAA]”.
One of these undertakings was to “base any section 301 determination that there has been
a violation or denial of US rights ‘-- on the panel or Appellate Body findings adopted by
the DSB”. This limitation of discretion would effectively preclude a determination of
inconsistency prior to exhaustion of DSU proceedings. The exercise of discretion under
the statutory scheme is in the hands of the Administration and it is the Administration
which has given this undertaking. We recognize of course that an undertaking given by
one Administration can be repealed by that Administration or by another Administration.
But this is no different from the possibility that statutory language under examination
by a panel be amended subsequently by the same or another Legislator. The critical
question is whether the curtailment of discretion is lawful and effective. This Panel
finds that it is.

% This official statement in the SAA — in particular, the commitment undertaken in the second bullet

point — approved by the US Congress in the expectation that it will be followed by future US

Administrations, is a major element in our conclusion that the discretion created by the statutory

language permitting a determination of inconsistency prior to exhaustion of DSU proceeding has

effectively been curtailed. (F17 1 1 2)

BRI, TORIZONT, ROX I IHwmER~T\W5, 22T, MPERLF TR, THE 2o

KEDORALEBEETEHLEERLTND <‘: _5 2, REZONWT, KE, ECHRIOLIR=aT A

DNWTETHoZEEMN R TN D,

7.126 The aggregate effect of the SAA and the US statements made to us is to provide the guarantees,
both direct to other Members and indirect to the market place, that Article 23 is intended
to secure. Through the SAA and the US statements, as we have construed them, it is now
clear that under Section 304, taking account of the different elements that compose it,
the USTR is precluded from making a determination of inconsistency contrary to Article
23.2(a). As a matter of international law, the effect of the US undertakings is to
anticipate, or discharge, any would-be State responsibility that could have arisen had
the national law under consideration in this case consisted of nothing more than the
statutory language. It of course follows that should the US repudiate or remove in any
way these undertakings, the US would incur State responsibility since its law would be
rendered inconsistent with the obligations under Article 23
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3.1 Except as provided in the Agreement on Agriculture, the following subsidies, within the meaning
of Article 1, shall be prohibited:

(a) subsidies contingent, in law or in fact, whether solely or as one of several other conditions

upon export performance, including those illustrated in Annex I,
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% United States — Tax Treatment for “Foreign Sales Corporations” WI/DS1 O 8/R /Sx/L##E1
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™ United States —Tax Treatment for “Foreign Sales Corporations,” Recourse to Article 2 1.5 of
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™ COUNCIL DE CISION of 2 2 December 1 9 9 4 concerning the conclusion on behalf of the European
Community, as regards matters within its competence, of the agreements reached in the Uruguay Round
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WCOEBIZ RO Z & DES HIUE, R YT TR ED LD ICafEH 727K
RIEIZ L DZROKKE L 2Eb® 5,

FrezbEh, ECHIK, FMICXVRVLESNLEEFHEHE TH DA, 1M EAD

multilateral negotiations (1 986-1994) (94/800/EC)

“Whereas, by its nature, the Agreement establishing the World Trade Organisation, including the
annexes thereto, is not susceptible to being directly invoked in Community or Member State courts.”
TRRINES (EU) BNBIESMRRSHERRAZ AL, £7220 0 9FEHFIZTEIND U AR U FHOFMIC L
DERINIEFR (EC) 13 LIKNGEA DA E 7R D0, 22T, 19 9 5EUBOKEEZH LT\ 5H7-
B, BEISET DHERO EETH DEINERE (EC) 1220\ T, #@Emad5ZL L5,
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X, EEZE (direct-effect) ZHTHHLDTHHYA, E COHGRE L7ZEESEMIC
WTHMBEEICS L TEEDIRZAT2HOTHD & —fRICITHEE ST\ 5, B
R, ECIELORERMETHY, ECIEREMBEEOIERIIO DY <, BN
Tz W TR S N, FEBTE M Z, MEEOMEA (BRAKLNEN) 1T 5
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LU s, ZRETHRVIELAZEBY, ERSHBEEEAATETHD L)
BRI, BT UBMRANR A ERNEAFTICB OV TEATE 2L W) BERETIIEAT
W, b LE CHERE L728HAICIE, 2O X ) REBEENELD ETHE, ECH
Fik LZ[EFRSAE, E COMBEMBHE LIZ&0GE L0 bOCERN 2T 5 2
LT %,

4 FROEEEM & EEZHR

" Agreements concluded under the conditions set out in this Article shall be binding on the
institutions of the Community and on Member States.

™ Judgment of the Court of 30 April 1974. R. & V. Haegeman v Belgian State. Case 181-73. T, &
DEH TR BENTND,

The provisions of the agreement, from the coming into force thereof, form an integral part of
community law .

80 IEJJ:

Within the framework of this law, the court accordingly has jurisdiction to give preliminary rulings
concerning the interpretation of this agreement.

81 (Article 3 4.2 of EC Treaty)

A regulation shall have general application. It shall be binding in its entirety and directly
applicable in all Member States.
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DLABROZ L THDLHEIITHEEZILNDLDTHS,

£72, FNTHEOONDEENRD HE] OFIITHOVTIE, E CEMNDLH &5
ICEVWARD LN TE LT, TOEWRTIE, BMNERERHFTNE CIEUAOEBESKIC
RO LEHENR S, FROEEEEAOLE LT8R, EARSINEEEHFTCB T
FRIZEMTED LWV BERTO, BEEIRTHLLEEZR LI ENERTHL L HITA
bivd,

LIAL22R B 2D &1X, E CHMER LIS LS INRE S LeEa L0
LW NN DD END A, BT LHEKRLRVWE S IZEDbND, UL, WbW
DRKIO B NBITHES T 0 B TREMES HE SN D&M L B0 BB O R
R TE CIEL RO EHEDRDFBD B DML NELFE UHRMEToH D0 E 003 B
TRV STH D, FiZ, TAV BB THRKNOBEREERANTRETHD L ENDHH
f L, ECITIWVWTE CHRHUOBEEDRDPBDO bNDLLE L OEUENRFE T TH S & IXIR

2 TECIZBIT2EBESNOEEISR (&0 BEHITHE]) & TE CIEOBEER)) ) Bik76%3%55
3HLTF
8 Case 1 04/8 1, Hauptzollamt Mainz v Kupferberg
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G AT TRAREINERERHIFTIX, — B L TEOEHMBE ML T E L Tz,

U—F 4 T —ALEN5DIE, 19 7 24D International Fruit Companany 5+
£ (Joined Cases 21-24/72, International Fruit Companany ECR 1219) T& Y, [+H
HBYPOHER 72 EUR]) 2 e L TITON 2 8B OJRANCESWTW D HiER, 0
FHMEC L > TR#EOIT 6N S L LT, FHBEMELF-R2nbD L ST, £k,
1 9 8 94D Fediol Hff: (Case 70/87, Fediol [1989]ECR1781) TiX, R L 2~ T
HHAIOFIICB N TGAT TAEREIN TN 2 &6, KT 9 9 140D Naka jima
Hif: (Case €-69/89, Nakajima[1991] ECR 1-2069) Tix, R & 72~ 7=HHINGA T T/
54U DJ/BICHET D Lo IR ENZ L 0FEFEN D, TN NEHBEME &R
Nic, Zbotk, MINERESHETE, O ECHRHLFEDFNEBHEOBITZEM L
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Ax, 199 642 AIZEINEIESN, ECEA ¥ R KR ¥ UEE OS5 O
T RACET D THARET 222 TRTLDEDIREELITT-Z LITRHLT, AL
N VBN, [RIREIIW T OBEITEN T 270N TH 5 L FIR L TRFLZH D
Th b, Zivxt LEONERESHPTE, RO & 5 1lR~T, R s HAOFF 2 21810
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DEAND Z &, ™

8 36. While it is true that the WTO agreements, as the Portuguese Government observes, differ
significantly from the provisions of GATT 1 9 4 7, in particular by reason of the strengthening
of the system of safeguards and the mechanism for resolving disputes, the system resulting from
those agreements nevertheless accords considerable importance to negotiation between the parties.
37. Although the main purpose of the mechanism for resolving disputes is in principle, according
to Article 3 (7) of the Understanding on Rules and Procedures Governing the Settlement of Disputes
(Annex 2 to the WT0), to secure the withdrawal of the measures in question if they are found to
be inconsistent with the WTO rules, that understanding provides that where the immediate withdrawal
of the measures is impracticable compensation may be granted on an interim basis pending the
withdrawal of the inconsistent measure.

3 8. According to Article 2 2 (1) of that Understanding, compensation is a temporary measure
available in the event that the recommendations and rulings of the dispute settlement body provided
for in Article 2 (1) of that Understanding are not implemented within a reasonable period of time,
and Article 2 2 (1) shows a preference for full implementation of a recommendation to bring a
measure into conformity with the WTO agreements in question.

39. However, Article 2 2 (2) provides that if the member concerned fails to fulfil its
obligation to implement the said recommendations and rulings within a reasonable period of time,
it is, if so requested, and on the expiry of a reasonable period at the latest, to enter into
negotiations with any party having invoked the dispute settlement procedures, with a view to finding
mutually acceptable compensation.

4 0. Consequently, to require the judicial organs to refrain from applying the rules of domestic
law which are inconsistent with the WTO agreements would have the consequence of depriving the
legislative or executive organs of the contractingparties of the possibility afforded by Article
2 2 of that memorandum of entering into negotiated arrangements even on a temporary basis.

4 1. It follows that the WTO agreements, interpreted in the light of their subject-matter and
purpose, do not determine the appropriate legal means of ensuring that they are applied in good
faith in the legal order of the contracting parties.

4 2. As regards, more particularly, the application of the WTO agreements in the Community legal
order, it must be noted that, according to its preamble, the agreement establishing the WTO, including
the annexes, is still founded, like GATT 1 9 4 7, on the principle of negotiations with a view
to “entering into reciprocal and mutually advantageous arrangements and is thus distinguished,
from the viewpoint of the Community, from the agreements concluded between the Community and
non—member countries which introduce a certain asymmetry of obligations, or create special relations
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of integration with the Community, such as the agreement which the Court was required to interpret
in Kupferberg.

4 3. It is common ground, moreover, that some of the contracting parties, which are among the
most important commercial partners of the Community, have concluded from the subject-matter and
purpose of the WTO agreements that they are not among the rules applicable by their judicial organs
when reviewing the legality of their rules of domestic law.

4 4. Admittedly, the fact that the courts of one of the parties consider that some of the
provisions of the agreement concluded by the Community are of direct application whereas the courts
of the other party do not recognise such direct application is not in itself such as to constitute
a lack of reciprocity in the implementation of the agreement (Kupferberg, paragraph 1 8).

4 5. However, the lack of reciprocity in that regard on the part of the Community’ s trading
partners, in relation to the WTO agreements which are based on’ reciprocal and mutually advantageous
arrangements’ and which must ipso facto be distinguished from agreements concluded by the Community,
referred to in paragraph 4 2 of the present judgment, may lead to disuniform application of the
WTO rules.

4 6. To accept that the role of ensuring that those rules comply with Community law devolves
directly on the Community judicature would deprive the legislative or executive organs of the
Community of the scope for manoeuvre enjoyed by their counterparts in the Community s trading
partners.

4 7. It follows from all those considerations that, having regard to their nature and structure,
the WTO agreements are not in principle among the rules in the light of which the Court is to review
the legality of measures adopted by the Community institutions.

4 8. That interpretation corresponds, moreover, to what is stated in the final recital in the
preamble to Decision 94/8 0 O, according to which by its nature, the Agreement establishing
the World Trade Organisation, including the Annexes thereto, is not susceptible to being directly
invoked in Community or Member State courts’

4 9. It is only where the Community intended to implement a particular obligation assumed in
the context of the WTO, or where the Community measure refers expressly to the precise provisions
of the WTO agreements, that it is for the Court to review the legality of the Community measure
in question in the light of the WTO rules (see, as regards GATT 1 9 4 7, Fediol, paragraphs 1
9 to 2 2, and Nakajima, paragraph 3 1).

50. It is therefore necessary to examine whether, as the Portuguese Government claims, that
is so in the present case.

51. The answer must be in the negative. The contested decision is not designed to ensure the
implementation in the Community legal order of a particular obligation assumed in the context of
the [3 2 7 0 3mWTO, nor does it make express reference to any specific provisions of the WTO
agreements. Its purpose is merely to approve the Memoranda of Understanding negotiated by the
Community with Pakistan and India.

5 2. It follows from all the foregoing that the claim of the Portuguese Republic that the
contested decision was adopted in breach of certain rules and fundamental principles of the WTO
is unfounded.
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WZ Dy ZDRIZOWTIRINHIB 24T > 72Dk, =/ A ZAtLF (CaseC-53/9 6,
[1998]ECJI-3603) Tdhd,

)L A Z4EE, FHT Marketing Choice BV #: MREHD 7 7 v o a S ORE L %
Moe LT\ Z & aRE kD, 47 o FENSHFTOFF AT 245 T, #iEmzEINT 5 &
EHIZ, BODOEEHELEHEDRELPILSE 572D, LEREEHEORE) % [F
HHIPTIC RO Tz, FEHFTE, =/ A AFORFEICESE, BEHELZH LT,

TV A AL, 50T, TRIPs HES 5 0 5:55 6 IH® |2 M5 %, FHTMarketing Choice
BV #ENBERE O IEMEE F 5 & XX, HERELD 3 A LINICERGEE R LTl
N6, 72, ABIE1 4 HURNICARZFROMBEZHFETIUTI LW E TR EL
FHEHIFTCR D72, LavL, [REHFTL, TRIPs HES 5 055 6 THI, B EHE O
HHEHRIZOWTED TELT, LA, KEF/RICBNT, WOTHLZORIHL%E
REEL YD EBIAONDE L TN ARMOR UL CEIRIT 2, ), =/ A RFRIT X
BDARBTRHEO BN TIZONWTIE, ENEICESEBE LN EHENE 5 0545 6 H
DOEEHEIZE YT 2 & E1L, ZOREIESTEHREZEORITUT R bne Lz I
T, EWNEEOBEEREIL, B5 055 6 HOBEEREICYK =20 E 2 b, BINFNER
IR SEAT I 22 SR D 72

ZDRIZOWT, [FFEHFTE, PEEEMEICBI L, ECIiX9 TIZHAIl (Regulation 4 0/
9 4 of Council) ZMELTEKY, HERHEIZIHOWVWTY, TOHAIFEI IRXRTEDDL
NTWDA, HAIZE9 941%, TRIPs HER 5 0 RICAET 2 L O ITMRS il
BN E LT, BBHO TRIPs BEIZOWTOMIMEREZ BHE LT, *

% [T,

1 RO 2 OREICIESNT L bNSEEREIY, ARICOWVTOREICED FHH, SHEMREIN (EX
ERICL o THESND L &1L, HEHEBEEZMULFAEYRICI s TRESND bD, TOWRENRNE
T, 20 B H UL 31 HO D b TR WHIB A8 2 220 b ) WICBM SN RWEEITIE, #RZA
DR TIZESW TR EENIIE &K,

LEHTND,

86

2 8 It is true that the measures envisaged by Article 9 9 (Regulation 4 0/9 4 of Council)
and the relevant procedural rules are those provided for by the domestic law of the Member State
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Dior IXHALBGE DT L AT — V%072, ECHNOEIEEZRE L TV DA, Tuk t
1%, E CHiSbh— B IIXRRN R HtEK (European Economic Area) DfEIEAN—TC Dior
DFEKREZFEL, ZHaECHDORILITIRTE « ok Lz, ZHIZ X > TH S ORIEEHED
=EHINTZE LT, Dior th3 AT X OENIHFTIZES L, Tuk fLOMRGEEE Mm%
Kdizb A, BT, F7 X RIFIEICES RIS L LT, Tuk fhICERFEEE IR %
U2 —77C, TRIPs WHEE 5 0 565 6 HITFH S 2 HUENENIEIZIZ WD, v
EEEATHZENTEDLD (ZOBWKRIZEBWT, RBRETEREDFR (direct effect)
EETD0E D) FEIZOWTE CEMFTIZATHIR 2 R 7=,

concerned for the purposes of the national trade mark. However, since the Community is a party to
the TRIPs Agreement and since that agreement applies to the Community trade mark, the courts referred
to in Article 9 9 of RegulationNo 4 O/ 9 4, when called upon to apply national rules with a view
to ordering provisional measures for the protection of rights arising under a Community trade mark,
are required to do so, as far as possible, in the light of the wording and purpose of Article 5
O of the TRIPs Agreement (see, by analogy, Case C—2 8 6/9 O Poulsen and Diva Navigation [ 1
99 2] ECRI-6019, paragraph 9, and Case C-6 1/9 4 Commission v Germany [ 1 9 9 6] ECR I-
3989, paragraph 5 2).

2 9 It follows that the Court has, in any event, jurisdiction to interpret Article 5 O of the
TRIPs Agreement.

30 It is immaterial that the dispute in the main proceedings concerns trade marks whose
international registrations designate the Benelux.

3 1 First, it is solely for the national court hearing the dispute, which must assume responsibility
for the order to be made, to assess the need for a preliminary ruling so as to enable it to give
its judgment. Consequently, where the question referred to it concerns a provision which it has
jurisdiction to interpret, the Court of Justice is, in principle, bound to give a ruling (see, to
that effect, Joined Cases C-2 9 7/8 8 and C-197/8 9 Dzodzi [1990] ECR I-376 3,
paragraphs 34 and 3 5, and Case C—-2 3 1/8 9 Gmurzynska—Bscher [1 99 0] ECR I-4 00 3,
paragraphs 1 9 and 2 0).

3 2 Second, where a provision can apply both to situations falling within the scope of national
law and to situations falling within the scope of Community law, it is clearly in the Community
interest that, in order to forestall future differences of interpretation, that provision should
be interpreted uniformly, whatever the circumstances in which it is to apply (see, to that effect,
Case C—-130/9 5 Giloy v Hauptzollamt Frankfurt am Main—-Ost [1 9 9 7] ECR I-4 2 9 1, paragraph
28, and Case C-2 8/95 LE Ur-Bloem v Inspecteur der Belastingdienst/Ondernemingen [1 9 9
7] ECR I-4 1 6 1, paragraph 3 4). In the present case, as has been pointed out in paragraph 2
8 above, Article 5 O of the TRIPs Agreement applies to Community trade marks as well as to national
trade marks.

3 3 The Court therefore has jurisdiction to rule on the question submitted by the national court.
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(D S U : Understanding on Rules and Procedures Governing the
Settlement of Disputes)
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BIRT2Z2LERD, ZOXH7, WHhWAHEHE=ESIMCEAT 2 FE L, FLSmo
FRE LFLPOLDOE N ZENTE D,

7%, LFTIE, WT ODOMPikFii < I FHE L LTRFT 25645012, F
& OWMAEMFTTT 5 Z LT 5, HIZ, FpEOHEICK LT, MFEEDD B e
SNTHERRF SN LEEGEITE, U TFO®RFT 256 0MEOEIRL & LTH

» DSU1L0. 27TiE, H=ZESIMZHONT DNERESITMEI NI W TEREN A EFEBFRE R
L, 2, ZOBEMHFMRERIZER LZMEE (ZoTHRICEBNT TE=E] nwo,) 1%, hE A
SIEBVWTEREBRAREWINEERICK LEREZIEHT2HE2AT 5, BAENE, PN EEICHE
fran, KOVNEESOHREIIKMIND, ] EEHTND,

109



a3 52 EMTEDHEEZD, E-TC, ZITHE, BFINLMA L DOFHEE Dt
OIRFHIEMET 2,

2 RRIRRIER DM L Wk
WHELE UTERFTLZEDRELEHACE, S THTEEEWTOREICED B
Tz TR O VBN D D, £ 2T, TTHRF LRI R SR0VDIL, &30 B4
NEEZEDE T 200 EHEXT, HiEx EO LI To TV DONE NS ZET
B Do ZIUTHOWTIE, BHFEEELTTE T 2HIT LINEE L O TH I L Tz 170,
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NG 19984£6H19H, WI/DS60/AB/R L#HEESME1998E11A2H KW FFEH,
DOFED R (WI/DS156/R SF/LHE 20004£10H24H % H 20004118170
)
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(5) Fh& DARIZOWT
FH T I ABENFAITH 528, WT O DA BT X 1 IMEER O TR E Th
D, ZOHTH S BT, PREXICBM LIZIEEMUSMIR LT, FEARZFRI &35,
(ZORIZHONT, KENEFEZRELTWDL Z LIFREDLEY)
ZORIFELML, MEEEOMPMRERFHE THDL I EDORHEEICL LD THY,
HIE O FNEM A IR E R EE E X 5D TRV EB X bRD,

(6) MFEFHEITONT

AT EE SRR CH 0, GEASITHE B2V AUIENFRHE L TR 2> T D,
L22L ZaU, g0, MEICEESZHREOERLZHEND DL LD L0, BifE
ITONTWDITEITADHEEGHEE S ) LV OMRIZLD2bDTHAI EZ LN
b, FTo, WHEENAWRBIE S5O T, FARREFRLRO X 5 27~ %
MELLRNWEDEBEZFTHHDHV25EL2ATHD, HL, REREFIZOWVWTI,
R SN TR Y, FEDBEDNMPMRRICEZ KT O TH L Z LITHL
MTH D,

Bl 20X, W& FEEEAT T 2 FERICOWTUIHRNL E B VGERE A2 AV, TR L TG
ATT 2 04&%0hiF (affirmative defence) Z LT HHEAITIL, Hif 4 LT DM
NERNVFEEEEZAI O L&D, HL, KEOBHY v « 77 7 AWAICKT
HifMEE— 7 W — REHS T, E—7F— REEICEL T, MAZKERIROFIN TH
HELT, Hifpre LTCEETDIUICEELGGEETRH L& DA v ROERIZH LT,
=T A — ROEX % TETHMICTE - VFEEEAH D & &, s, SPSHE
LICHLEA SN TS, —AAGHICAZ D FEETONEH TH LN, B—T7H— kR
BIZEICOW TN OWERH Y, BELOBEENRED LN TWEZ L EE XL, Bt
FEETITERKBHNE L THD 2 EITMENTHOY RYTHLEEZLNDEZAT
»Hb,

iz, Wb HA— hXT ML D X O BB R E BT 2 SR

UT UNITED STATES — IMPORT PROHIBITION OF CERTAIN SHRIMP AND SHRIMP PRODUCTS (WT/DS58/R /X)L
e 199845H15H, WI/DSB8/AB/R  L#ZEESWE 1998410481 2 HIEH)

18 UNITED STATES — MEASURE AFFECTING IMPORTS OF WOVEN WOOL SHIRTS AND BLOUSES FROM INDIA  (WT/DS33/R
1997 4F 1 B 6 H /SR Vi 6 )

9 Canada — Certain Measures Affecting the Automotive Industry WT/DS139/R, WT/DS142/R /3%
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T, "RV OFEFERTEIL, B OEHA (pure speculation) T2 W22 LT, *
WZFD S RIVHIEEER S DN TN EE SN TWADTH Y, BLEIZFHFZEED FIEN
INENVDREREEAETDHLDOTHD Z EZRAMEITR LTV D,

(7) RSy, REMFRE DRV L

D35 Ffoe Z1EW T Oy Gl Ffee X ISR O H AL TIIW WS, FAE O ENGRAF
B LIET 5 &, TREE DR #EL DT, UL THEEICE D HEEIT D 20
EHBEZXOND, £, EROGHEMEICES, RO FHEITREERNENI Z LD
boHEEbND,

BL, WFUHETHEZOLDOTIIROD, B—TH— LT v F X B 7 Tl
YUERBOFREDEDLNTEY, 6L, ROSIEET 5D T, WT ORED
S, BRI E 2 TT 3= e ) BIRTIE R L o s, £72, 0o HE
(2R 2 EER 2R E O L 72 SI2 oW T, 5% O ERS TRETORMO &
LRETH D, K, DS UDKPMRIR T E ORREMER 2> B I, HEF OREFEMCH
FEOREAREEEC OV TRF T 2FZMITHAHFET LI EEZ LN, 2D XD
REIELBERIIRARECIE RV E B X b,

(8) Fhx i, 2AOEKDIBENHDZ &

FiRD LB, WT OMFRI-FR & TIE, SRVREOHETAY Y 2— /LN ED
bNbeE, ENTIED Y HR2VEOFERORF AR L TWD, BFEITE, #T°L
b A IZ S STV RS, FendEE N OFFASE T 2 LR 22 R & Hig 3,
FEBIZEWFHE Lo TN D,

DT LE, PRI OV E B E B 2 D H O TIX AR, SR 0 Sk
EEROLBEERBROOEOTHL EZLHND,

(9) FERBEHOAHEEZIZHOWNT
EWNEFA TIEECHIFT IS D 23R BE HICOWTITIHGRE A L ShTn b, H#+
HBHICOWTIE, TNENNABET L L ENTWADT, BEICE, FaRTICH

LHE2 00042 A 1 1 BEM WI/DS139/AB/R, WI/DS142/AB/R L ZEELSHE 200 045 H 3
1 H¥EH

120 We consider these “findings” of the Panel to be pure speculation. (para 174)
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THEAOKEITIFHOARLE VWS ZEIcRrY, BRAAREKEEE 2L, WTOHh%
R & RE B D 01T TiERvy, (B, REZR CHGRE NG RHEE T, MFH
OFELERAART LHEOE LR T 2R bENFRE L ITR R L F 2 D,)

Lo L, ENTHRLEBOHENRS S K912, WTOIZBWT bRER EE%S~D/E
IR OMES TR X EOREOMBENE ELTEBY, Z 08 THEN G HE &
DOAREHPERMEE R D Z LN TE L, B — ARG T 2 H#E T, 5
CIEEFRUCELEOANO 8 HANDT 7 4 T T N—T == KENZ R LT 503,
ZOBE, TUT 4 T N=T =X —DERIIMD TLAEHTH Y, /L - ERTESRIC
BWTERN SN EHERN SN D, ZDOEWR TIZENGRAD Y HEFRITT T HBLE &
TN B ST b D EHRSIND E ZATH D,

(10) BMEBRDHTRL, FiEOEML, BECOVTORILR
T&EDZ L
i 5 D OHEFIFRBEBIRICHAE S VIR 2 &0 ) BRCIE, RIEOARYSFIFHTHE LIS
5LV R BARETH 203, FlIEsOENMUREFIL, —HITFIBREL TS L) Z
EEMBELELRNWE WO IHEZRDHE, RYEFEHELLRERLLDOTHD,
RELWVIBZTNOIE, RETHIEEUT2H0bH D, LaL, RETHITEER
T4 THLN, BMUREL WEEK GEE) TIERVWOT, RETA L bIEKEN R
25, TOERT, WTOWE LW I RBOREEME LBED I EHET 572
DO FIE TR X MO TH D, ZORITRNR LB, WTONEEDR
MOLETTIVY FRWICL D BEELIENEIZESS D TH Y, 20 2R R & ~F
DEVHIMEERT DLWV FEHRMIEICESS D TH D,
ZORITENFRFR S IITR OB WHIERRE TH D, HL, BEEK ThHIUL
FRED IR ENHEIND ZOTH Y, EFROBMMLEFICONTE, EDF
7y KT ENTRIE B EMURE SN D ETEGET 20ERH L O L SN

2l United States — Measures Affecting the Cross—Border Supply of Gambling and Betting Services
WT/DS285/R 200 441 1 A1 0 H 7SR5 WI/DS268/AB/R 2 0 0 54E4 A 7 B L ZEEAHA
FEH

' DSU3. 8%, WOLIITHEL TV,

In cases where there is an infringement of the obligations assumed under a covered agreement, the
action is considered prima facie to constitute a case of nullification or impairment. This means
that there is normally a presumption that a breach of the rules has an adverse impact on other Members
parties to that covered agreement, and in such cases, it shall be up to the Member against whom
the complaint has been brought to rebut the charge.
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B ZOEWTIE, B ARRIC UE R WRE TR,

BAE  NE

ZDOXIIZ, WT OM4d % Fheld, BUTOHE S 25 & 2 B2 HEnEFEIZ S\ T
LD BRY 33 [E A 3 145 5 o0 [E B EE O fp il BT & D SRR It A & AE
FIZIEEO b DL E 25, B EOMK E L X, fFATREMEV D L0 LT
B TH D EF 250, B =BGMIEIC X 24 0BifilE L L COREX, EBRNO@EE
DIEFHE OARBEWICF LT D, iz, MFEFHREIZBWT, xtG o E O R E KO
HSL CHRILO B EZ LB L U, $RC, B TOERILIC W TIE, FAEX0ER 2
R D00, FIfRICT 52 ERROLNTEY, &2 CTHlrS - Hgs a5 b
DTHDDOPPRD THIZRIN TS Z EIFERIET 2O TH D,

DD D iy PR TFofor & ORFENE, W'T OsE & O [E NIl BE C o e H vl Rett &
Ex D ECTHEHERBEKRERF>TWD, 2F 0, ENFRATE & AREMICFSEOHIE &
W) NEWT Oy Gk Fie & TR S0, famzB8nCTWa e, £he
RE LT, YRBBONEPEBICHATH Y, ENICKIT 28BS L Hks1EL
DEBMEZMZ LD EZEZDHLENTE D,

ZIT, BRICEDL I RRAENEHZENNNERATHXE DL INDNITHONT,
WTOMmFfRkFiiE CEH SN ZAZFLICWTOMELRETT 22 LT 5.,

F3H WTOHEOEEREAFREMEIC OV TDELR

UL EDip Sk Tt E 2 2 0W T OREHED TN TH, FEFH I 8KFH 2HITED D,
FAARE DGR 72 S R O SN2 EBRESL] TH Y, FBEENIZI W THERIC
ENNZET DD Th D, 2205 W O 72 5 BE 23 #p L & U CEpE
HFATRER L DO TH D DO EMEFTT HITEE LTI, i L7z B0, EBINEREL L T4
R L FEOBRRELBEL, BHNREEL LT, FHNONEN+HZIZHiETH L0
BENEBLZ LD ZTHNT - et _X& 2 &iced, oW, EBINEMEICEEL T,
AME 2EF 2HFAH TR BV, FROEEEH ORI E2AMEIZ e 5 Y FED
EINHIENREDO L IITHEEINTHDINIEL LTS L ZATHY, TBEZFEN
FARE DR L7 R RO S IV EIBRERIY, Zh a2 FEITET T 5 2 & 2B

123 Japan — Measures Affecting Consumer Photographic Film and Paper WT/DS44/R /XFRI/L#RHE 1 9 9 8
#£3H31H
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ETD) ELT, SO TRE ZEDT, SRR EOFE LIZ R 0mER
BFERBHTTWDLZ NG LT, BRI REFEOFHEORNRY, 872
YW L WD EREND,

Z ZTCHIBE 72501, BHUSKBEPERAEBHEH S L CEEEN A T L T 2RI
W CHLI0EFLET D, KBMEHETH D, Z ORI s BHIFTER 1 94 1
H30BH®RTY, IEEOEANTRENE 20X, TOREOXNGRE > TV DHIEE
TRANHED>, BLEL O N BRI 3 I TR PR JERE S LTl 72 b DO Th D0
TR, £ DGO B HFEBLO 72 OIZBLIEANZ L E RIS TR O E DN STV D7
EIMEORERF L THBITRETH D] LEINTNDHEZATHD,

S0 THR DL I RFEBMNAREEOFEL, WT O EDEKIZ VT TR
72, O Z EicmE ST LR b ewn, LT, EROFRICH VLTI,
Z T S BRI O E DHEIZ DN T, R ERN RN NI b0 L
BZONDD, KO X HIICWT OHHEDRIRICB N ToNE1T/28 5 LT 2541,
WT OFWHE DK ZHFEDT R TUZbieo TINITH 2 LITFEEERARETH Y, &
TERbLZLWVWEEZLND, 2T, EIRLAEWT O ED D EF A HAEICE T
LHHDICONT, BEtaeMxnZ e &d 2,

2B EITRNIZ L DT, WT OMFiRikil B, £OARE & LT EENEHISIE
ERERDIEH DOV AT L THY, T2 THFMIHFLE L THEH I TV D EE,
FrBeDFIEDOIRNIR Y, EINFFRAICE W TS RIS AR ORI T2 2 L3 kS
EEBEZDIND, FTZWT O DFy FALELH L CHRIE SNLD Z & &R H LD BN OIERR
HLIX, el 7e 2 RTEOFBEEN DE & SN D 00E BRIIORT Z LIk > TOHR
FTIENTEDLHLDEINTEHEY, ZOLD RHERFEIZ L > T, ENSHFREZ,
W T Oy FHRR Foi & (ZIBWNT, A 72 2 BEIC DWW T ORIk b, ED X5 7%
FEERNE DN ODRHFEL 7> TWD, LTER>T, WTOD SRV EWN EREESR
WHEERFIT 22 L1080, T2 THEE SNTEWT O W IE DRI EME D FIE D R D
THRIORSNTWA EE R D LT D,

2T, WT O ED T OEHLRPUEICHE, EDO LS RPELED DHEICT DN
TEEEHREZEZ bND0%, UFICEBlT22LE7 25,

F1H HERIREILICET DHE
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WTOBEDFH CTHIEERAIBEIIGATT THY, ik LB, TOGAT
TOREDHF THEE L 725 DIXEEHIROZE L TH 5,

BERIREEILIZOWTIEZ S OWT OMFOHF THEICHFDLNTEY, WT ODkm 4
FHIE LTE, KERY I T AREEZ B E LT O AGIRIT > 72 FH 0 x0
FOREEO EREB RS, 7T ART ARA hOAEEE L LS 0 S35 L5 R
O LR E B S EEFRESCERE IO b D BELRFHN SO TV D HNER S
no,

WFEEE D, GATT 1 1 EOBEGIROEILENHBEE 2o HETH LN, AIED
FTHLNRG AT, VIV AORELZHNE LICHKINAGATT20% (g) OfF
RRIREROE#EEZ B L THHDLE LTWTOEEFASNANEWV I HTHY, #%
FOFEMETIE, EROBEREDTZDDT ARA NOBAZELENGATT 2 05D
[(b) A, B UIHE) O A AR DOIRE D T- DI LB E ] & LT Al
SMTHEE T 2INE VI R THD, £z, BEOFMHFTIE, 2oL RBHNEE OHIN
(B (TBT : Technical Barriers to Trade) (ZBH9 2 EITENKT 5O TIERW s
DRIZDONTHFDIL TV D,

ZO XN, BERROLGEIZIL, Hillz21T o BOMN, MSrOBRBNAH Y,
TN GATT 2 05K0O—MFISNE L TEHFREINDNE I DRFWVITRD Z EREU,
Frio, EREoFEflo X 51, REMBE, AROEREIBEOVSL 288 2 2 1k 2 5K
HNDHFERNPWT OG- Tt O CTHLND L H > TWD,

ZOBT, —BESNONEE BRILLIZBE T DHE G OIS (TBT :
Technical Barriers to Trade) (ZB9 % W&o AEAEWARE FE B OO F I B3 5 i
(SPS : Sanitary and Phytosanitary Measures) OJEMICET 2 EDRELE LTS
5T EbZ0, BEHEICONTE, B LEZAE CHIEFRLE L Z2HH L TET
=4O 4 A 225 UKE & ORI THUNT 7 o T2 FEO SR LB RO BT B 23
HEEIND D, o, WHREMTT2 Y v TRIEHEPEN Th D & SNTZF D/ 3L

2 United States — Import Prohibition of Certain Shrimp and Shrimp Products WT/DS5 8/R /3%
NEE19984F5H15H

' WI/DS5 8 /AB/R  LFZEAESWME19984F10H12H

126 European Communities — Measures Affecting Asbestos and Asbestos—Containing Products WT/DS 1
35/R RV ME20004F9H18H

“TWI/DS1 3 5/AB/R LfEZESWE 20014341 2H

128 E C - Measures Concerning Meat and Meat Products (Hormones) WT/DS2 6/R /XR/L¥RE1 99
78 H18H)

2 WT/DS2 6 /AB/R WI/DS4 8 /AB/R FEMEELHE1 99841 A16H
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WAE RO EREESWENDH D, ZNHOBEIL, KA ERRICBET 20
ThHN, FOFERELOEENETLOT AR M LRBEGATT 20450 [(b)
N, B SUIAE ) D A iy TR EE DARFED 72 D IS M B A B | DRSO FETH D,
A DI L CiX, GATT 2 0% (b) O@EMICE L THRERENKREL, Al
WO LB EFAEEMERINTNDELEZATHY, REWHEOMEL LTHbND 2
LED,
BERROEAREIZIGATTIILE1EHTHY, 22T, THHER, o
HIE D REIH D FE ft DGy AN DN T, UMLK E O SIS A8 B A 5 2 S O i
LI O OWFIZHONT, FRYIC LD &, BAIIBHHOFFICE D L, Z0
L OREIC LD & &R, BBLZ DM ORI LIS DN 7R D BRI SUTHIR & ez L,
SAFHERF L TIEZR B0 ) & —RIICHESNTEY, £F7GATT 2 0%D—xpl
S b — IR BISNEE & L TRV ER OFIERIN TS D TH S0, S P SHEl,
BRI FREHEL BT ATEY, BENAEPPAIZSNATWD EFHETE 5,
HEHIRIZOWTIE, ZhoOBETIEEOEMIC OV TSP, TONEIL, #
B Dy G Fe5| T BARHIATFEFA (Terms of reference) (2B W T EARIIZEFET D 2
EMERENTVE20, ERROF AR RER D EREESREICIVEESNT
WHLEZATHY, ZHIZHOWT, ENEHBIHE L U THRET 2 IC+o iR ic &8t
EALTWDHDLEEZLND,

H2EH KREEFBRONERRSEBRR
FEETED LY, GAT TOEARFRIE LT, fEEE LK OCHERFEN 573,
S EFFB I RNER S Fro L I 6 6 2 U DI D,
WAREDNHSLE & 2o T H & LT, BT F R —E 0 ENARZEIC B8 H O AR
Z50bR U7 BE LS8 U CRc B E A IB0E SR R K O E RAFIEE R S 2 Eok L TR L

190 Japan - Measures Affecting the Importation of Apples WI/DS2 4 5/R Xp/AHE2 00 347
H15H

PLWT/DS2 4 5/AB/R LfEESWE 2003411 H26H

132 DSU 6.2 TlE The request for the establishment of a panel shall be made in writing. It shall
indicate whether consultations were held, identify the specific measures at issue and provide a
brief summary of the legal basis of the complaint sufficient to present the problem clearly. In
case the applicant requests the establishment of a panel with other than standard terms of reference,
the written request shall include the proposed text of special terms of reference. LIHEL TE
D, ZHIZESNT, XXOPITEBOELEN &5 5EI121E, TOWTNORBIEN & TR 200 &k
ETHRETHD L INTWD (EEAKMLEFO EREERHE) ZLIFRmR LB TH D,
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TeFEORINVP RN ERBEERIRERN DD, ZOFMEE, OO TEHOMREE
LHOTH LD, RAEEMFERLKONERFFSEER DO L Ro T, 723Kk
NENEHRNE L o7 b D L LT, WAEOEBHEN T A A F—0T7 T 07— L
i L CHER 2 BB T 25D TH S & L THERFFEER Th D & SNTFHH O3
WP RO EREESHRE DD,

B R E AR K O E AR O AR OFE RIS OV UL, AfRH 5 1 His 2HT
WAL BY THLHN, BEOHFLIIZI\N T, RO FEARN) 7 EEE T 25 5 dh
oD TZERIERIE ) 2SR L 720, BRI, ZERIORMHE & 72 2 ER O [RIFEME] O (like
products ToHHMEN) NEEE 2D,

RE DA EERH BT S T, Z o RFEMEORIBEIZ O T O RN 22
Bl LTELBIHINDbDOTHL2, Q) EMLOEME, ME, HE (the properties,
nature and quality of the products), (ii) & &h D & & (the end-uses of the
products), (iii) PEMIZBAT 2 HEE OB IFF L OV 1E (consumers’  tastes and
habits -+ in respect of the products), (iv) FE & @ B Bl 4 $ (the tariff
classification of the products) 72 & D, FERNGIHINTELLZBREINLINE T
77 4 —%8F, N5 EEELT case by case ICHIIENERETHDH L &h, &
51z, [ UM (like) & W) SENMEDNA TV TS, TOERIMH S TWDHEL
LS TERDZBLDOTHY, FFEHFD EREERIZE-T, Hlenb 7 a—F 1 F I

IO A ZT D RSN TE L ZAYTH LN, I, AR LT ARX
FOFEMT, EREFEERIL, TOREBERMGTLOE L BIC, NERFBIZET 5 GATT
3HROHTL, 2HEATHE TITERNRLY, 4D like DEFRZ LRI 5 Z

133 Canada — Certain Measures Affecting the Automotive Industry WT/DS1 3 9/R, WI/DS1 4 2/R X
FNVHE20004F2H11H

OWT/DS1 3 9/AB/R, WI/DS1 4 2/AB/R FHREEESWE200045H31H

135 Japan — Taxes on Alcoholic Beverages WI/DS8, 10, 11/R RPN HRE19964F7H11H

" WT/DS8, 10, 11/AB/R LFZEESWME1996410H8H

137 Japan — Taxes on Alcoholic Beverages WT/DS8/AB/R WT/DS10/AB/R WI/DS11/AB/R LikZEESME 1

996F10H4HKH 21HTIE, ROXLITBERLNATWNS,

No one approach to exercising judgement will be appropriate for all cases. The criteria in Border
Tax Adjustments should be examined, but there can be no one precise and absolute definition of what
is “1ike”. The concept of “likeness” is a relative one that evokes the image of an accordion. The
accordion of “likeness” stretches and squeezes in different places as different provisions of the
WTO Agreement are applied. The width of the accordion in any one of those places must be determined
by the particular provision in which the term “like” is encountered as well as by the context and
the circumstances that prevail in any given case to which that provision may apply. We believe
that, in Article 111:2, first sentence of the GATT 1994, the accordion of “likeness” is meant to
be narrowly squeezed.
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CIWZEY, GATT3SOBAZ B LEbOL L THATED L) I2ENTND,
ZhiE, NEBICOWTONERMSBICOWTHEAT S GATT 3 5k 2 HIZHOWTIE,
HERPRAHT BN TEY, GATT 355 2 THIZ like products D& T7 < [ELHEIHEFFE i X
IR RTRED E L (a directly competitive or substitutable product) (Z-DWT %
HHEND2bDLEENTWND & ZA, ZNLSOENHAIFIZ O W TONE RS EE B
E9 % GATT 3 4 4 THIZ1E, like products IZOW T EN I H LD EHESN TS
72T, GATT 35k 2 HHIZAHT HAL TN D K 9 ZRIERD Wiz, [7 U ERAHSOHIHE

NEBLOGE & Z NSO ERNBAIOSE LT, X ETRR 72/ E 2> TN
HEZAH, FEMWZFRIUERIZZRD X 91, GATT35R4HD [[FAFEDMER] OEHR %I
<R THZELELIZbDTHD,

2O XD BRMERIZER A EERNERFTIC B TR I EF@micirbhtng & 2
ATHDHD, WO MPMRRFHE 1L, EOMPRITONT T 0 — U FTRNEFRKITHEN, H
B OF WA BE L TR TR 22 ST Z BVl Y, "2 o X 5 72 BN

138 FUROPEAN COMMUNITIES — MEASURES AFFECTING ASBESTOS AND ASBESTOS—CONTAINING PRODUCTS

WI/DS135/AB/R EfRZEBASME 200 1431 2 A% T, ROESICHELATND,

100. We recognize that, by interpreting the term “1like products” in Article I11:4 in this way,
we give that provision a relatively broad product scope — although no broader than the
product scope of Article II11:2. In so doing, we observe that there is a second element
that must be established before a measure can be held to be inconsistent with Article I11:4.
Thus, even if two products are “like”, that does not mean that a measure is inconsistent
with Article 111:4. A complaining Member must still establish that the measure accords
to the group of ”“like” imported products “less favourable treatment” than it accords
to the group of “like” domestic products. The term “less favourable treatment”
expresses the general principle, in Article II1:1, that internal regulations “should not
be applied -+ so as to afford protection to domestic production”. If there is “less
favourable treatment” of the group of “like” imported products, there is, conversely
“protection” of the group of ”“like” domestic products. However, a Member may draw
distinctions between products which have been found to be “1ike”, without, for this reason
alone, according to the group of “like” imported products “less favourable treatment”
than that accorded to the group of “like” domestic products. In this case, we do not
examine further the interpretation of the term “treatment no less favourable” in Article
111:4, as the Panel’s findings on this issue have not been appealed or, indeed, argued
before us.

%9 GATT 3§ 2 THIZIL, BRET, ROX S RIERB LTI TND

Paragraph 2

A tax conforming to the requirements of the first sentence of paragraph 2 would be considered to

be inconsistent with the provisions of the second sentence only in cases where competition was

involved between, on the one hand, the taxed product and, on the other hand, a directly competitive
or substitutable product which was not similarly taxed

M0 ZENEICEET A 7 0 — 25K (Vienna Convention on the Law of Treaties) 3 15&RIZRD L HITHIE

LTW5s,

FANE, RIZE D DOZORERTCEMICRL L TEZONDH

HHDET B,

FO T ORI, BEEICHRRY

app
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FEFUTHG D THIIMNZHEICB T H L 2ATH D, Lo Lans, MIRFEIGEN TS
T, WO MG R FREE ICBWTYH, 2O X2 R BGmINERIEO D L) 2 &
b a0, TAEENEHFTCE T DIEROEMA O TTEE OKRER R IEET 2125 5
ZLEIEFHDTEIETHERNEZATHD,

SR, ZNC oW, FREEOREZ T T, NERFMBIZW S &2 AD TARF
THRWFEZZHE I 5] (shall be accorded treatment no less favourable) DE
20, REEFBIZW ) & ZADRIFOFREZ TR D BESLIZFF 5 5 (shall be
accorded immediately and unconditionally ) & WIH FEOERICOWVWTHHAR LD
MENTEET 528, RFEEORBEEZE D, Zhbi, WINLGATT 145 UrEER
#) KOV 3% (NERFHE) OfffRIETHY, 2o OBEN, —NeEzE
DLELDTHLHZ LIZEDbDTHD,

ZO X, EEEMFELONERFBIZET OHEN KRN bDTHL-D, £
X 2EROEL EDOD TEHEELETHY, YROZLRNL, ZOREENE
IZOWTHZRBRFTENFIELGLDOTHY, EXDOHETH-TH, BITE21T O EO
HENILSRDOONLERE LD ER-> TS, LavL, BITOMELZ LIEH HNT,
I EERRE K O E BB O DWW T OFRERIB 25 2 - H6121%, ZhET
DRIV - ERFERSHEOEABERICEY, TOOHMERGE L SNTHEIZONT
i, ENEEHEL L LTI TE DI A 2 BB LA TWDd b D EE R bR
HEZATHD,

B 3IH AHBI&RAfR

BB DWW T, i OMRECENEE B 72 & O 7= DICFIH S iviuf, Bl
EG Lo EERT b0 L0, H<nbEME EohslInTERL, £LT,
FAEEMFBCHNERFMFEOES LR, BXOFBED EDOTEETHY, ik KE
DF S CHFMFIZOWTRIZ LB, FIEBlOMBIelRD X5 2 b0 E T, T4
ELTEIESNLIGAEDELHELI OO TH D, TDD, MPHBIE&IZEYT D0 E
WO ZEAERD, WEEL RDGANHY, FSCHAED XL« EREESHE THR
SHTWIEY, WI0 Pk Bt X 12\ T, MBEOENBSIEDH » Hlzo2nT
ETUDB AT 2T REFELELTRLITTH D,

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given
to the terms of the treaty in their context and in the light of its object and purpose.
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12 United States — Anti—-Dumping Measures on Certain Hot-Rolled Steel Products From Japan WT/DS
184/R Ax/L#HE200142H28H)

5 WI/DS1 8 4/AB/R EMEBEZHRE20014FT7TH24H

1 United States - Anti-Dumping Act of 1 916 WI/DS16 2/R SF/L#HE20004E5A29H
5 WT/DS1 3 6 /AB/R WI/DS1 6 2/AB/R L#hEEAME20004£8A28H
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146 United States — Continued Dumping and Subsidy Offset Act of 2000 WI/DS2 1 7/R WT/DS2
34/R NNV HE2002F9H16H

“TWT/DS2 1 7/AB/R WI/DS2 3 4/AB/R FHREEESWE200341H16H

48 United States — Definitive Safeguard Measures on Imports of Certain Steel Products WT/DS 2
4 8/R Wr/DS2 4 9/R WI/DS251/R WI/DS2 5 2/R WI/DS25 3/R WI/DS2 5 4/R WI/DS2 5 8
/R WI/DS259/R ~"xLifFE20034F4H11H

U9 WT/DS2 4 8 /AB/R WT/DS2 4 9/AB/R WT/DS2 5 1/AB/R WT/DS2 5 2/AB/R WT/DS2 5 3 /AB/R
WT/DS2 5 4 /AB/R WI/DS2 5 8 /AB/R WI/DS2 5 9/AB/R HHREEAHE200347A11H

150 Japan — Countervailing Duties on Dynamic Random Access Memories from Korea WT/DS3 3 6/R /%
FNVHE2007H7H13H

PLWT/DS3 3 6 /AB/R LEZESWME 200741 1H28H

2DSUL 7. 65T, ROESITEDTVD,

17.6 In examining the matter referred to in paragraph 5:

(i) in its assessment of the facts of the matter, the panel shall determine whether the authorities’
establishment of the facts was proper and whether their evaluationof those facts was unbiased and
objective. If the establishment of the facts was proper and the evaluation was unbiased and objective,
even though the panel might have reached a different conclusion, the evaluation shall not be
overturned;

(ii) the panel shall interpret the relevant provisions of theAgreement in accordance with customary

136



MBI EITIZZ O L 9 RBEITEN L TR, DSUT 15T, Sxpun [t
SNMEORBIRRFHE] 2175 2 & & SNTWDHRFIL, b ESRIFHE DR
HOFEICEH L TIX, Wbwd de novo review ZEZERWNWHD LRI TRBY, 7
VFEE T HEEOLE L FERNEEOKENRD LN TND EZATH D, Filx
MBI LB LTI, AR > DRAM F: D/ SR L& T, A~k LDl & LT, de novo
review #4795 Z & T2 <, FEIZDUWT a reasoned and adequate explanation %
FETDLOLOHEIREN, =T H— FHEICHONTY, BnRoskdiicx+5
=7 — FEEICET2F4F T, REOHEA RSN TWD, (2L, E—7 U —
R OWTORBEOEEIZOWTEHEFFR SN TWDS,) !

rules of interpretation of public international law. Where the panel finds that a relevant provision

of the Agreement admits of more than one permissible interpretation, the panel shall find the

authorities’ measure to be in conformity with the Agreement if it rests upon one of those permissible

interpretations.

153 JAPAN — COUNTERVAILING DUTIES ON DYNAMIC RANDOM ACCESS

WT/DS336/R /Sx /L& 200 747 A 1 3 HEEH

7.43 We are, therefore, conscious of the fact that it is not our role to perform a de novo review
of the evidence which was before the JIA at the time it made its determination. We will
examine whether on the basis of the record before it, a reasonable and objective
investigating authority could have reached the conclusions that the JIA reached. Our task
is first to understand what the JIA decided and how it came to those decisions. Our
examination of those decisions will be informed by whether the JIA provided a reasoned
and adequate explanation as to: (i) how the evidence on the record supported its factual
findings; and (ii) how those factual findings supported the overall subsidy determination.
At the same time, we believe that our examination of the JIA' s conclusions must be critical
and searching, and that we would not be fulfilling our function if we were to simply defer
to the conclusions of the JIA.
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UNITED STATES — DEFINITIVE SAFEGUARD MEASURES ON IMPORTS OF CERTAIN STEEL PRODUCTS WT/DS248/R

WT/DS249/R WT/DS251/R WT/DS252/R WT/DS253/R WT/DS254/R WT/DS258/R WI/DS259/R /X% /L4452 0 0 3

FTATTIRAEN TE, ROLIITHRSHA TS, 6

4. Standard of review

10. 21 The Panel discusses specific applications of its standard of review throughout its Reports.

The Panel would like to recall at this early stage that the general standard of review contained

in Article 11 of the DSU 1is applicable to disputes involving claims of violation of the Agreement

on Safeguards and Article XIX of GATT 1994.

10. 22 The jurisprudence has examined the application of such general standard of review in the

specific context of the Agreement on Safeguards. In Argentina — Footwear (EC), the Appellate Body

stated that, pursuant to Article 4, a Panel cannot conduct a de novo review of the evidence or

substitute its analysis and judgment for that of the importing Member, but “[t]o determine whether

the safeguard investigation and the resulting safeguard measure applied by [a Member] were consistent

with Article 4 of the Agreement on Safeguards, the Panel was obliged, by the very terms of Article

4, to assess whether the [Member’ s] authorities had examined all the relevant facts and had provided

a reasoned explanation of how the facts supported their determination.”

10. 23 The panels in US = Wheat Gluten and in US — Line Pipe concluded that a panel must assess

whether a reasoned and adequate explanation has been provided as to how the facts support the

determination. InUS - Lamb, the Appellate Body added that “a panel can assess whether the competent
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authorities’ explanation for its determination is reasoned and adequate only if the panel critically
examines that explanation, in depth, and in the light of the facts before the panel. Panels must,
therefore, review whether the competent authorities’ explanation fully addresses the nature, and,
especially, the complexities, of the data, and responds to other plausible interpretations of that
data. A panel must find, in particular, that an explanation is not reasoned, or is not adequate,
if some alternative explanation of the facts is plausible, and if the competent authorities’
explanation does not seem adequate in the light of that alternative explanation.”

10. 24 In US = Cotton Yarn, the Appellate Body referred to its jurisprudence developed under the
Agreement on Safeguards and relied upon it for a dispute under the Agreement on Textiles and Clothing:
”Our Reports in these disputes under the Agreement on Safeguards spell out key elements of a panel’s
standard of review under Article 11 of the DSU in assessing whether the competent authorities complied
with their obligations in making their determinations. This standard may be summarized as follows:
panels must examine whether the competent authority has evaluated all relevant factors; they must
assess whether the competent authority has examined all the pertinent facts and assessed whether
an adequate explanation has been provided as to how those facts support the determination; and
they must also consider whether the competent authority’ s explanation addresses fully the nature
and complexities of the data and responds to other plausible interpretations of the data. However,
panels must not conduct a de novo review of the evidence nor substitute their judgement for that
of the competent authority.”

10. 25 The Panel is of the view that the standard of review applicable in the present dispute
must be seen in light of the distinction between the first and second enquiry that the Panel must
perform when assessing a Member’ s compliance with the requirements of the Agreement on Safeguards
and Article XIX of GATT 1994. When assessing a Member’ s compliance with its obligations pursuant
to Articles 2, 3 and 4 of the Agreement on Safeguards and Article XIX of GATT, the Panel is not
the initial fact—finder. Rather, the role of the Panel is to “review” determinations and
demonstrations made and reported by an investigating authority.

10. 26 The situation is different in the context of the second enquiry when assessing whether
the measures were applied only to the extent necessary to prevent the serious injury caused by
increased imports. In that situation, it is before the Panel, during the WTO dispute settlement
process, that the importing Member is forced for the first time to respond to allegations relating
to the level and extent of its safeguard measures. For us, this is clear from the following statement
of the Appellate Body in US — Line Pipe:

“[1]t is clear, therefore, that, [---] Article 5.1, including the first sentence, does not oblige
a Member to justify, at the time of application, that the safeguard measure at issue is applied
“only to the extent necessary.

Article 5.1 does not establish a general procedural obligation to demonstrate compliance with Article
5.1, first sentence, at the time a measure is applied.”

10. 27 In that second enquiry, the Panel is thus reviewing whether the measures “as applied” comply
with the requirements of Articles 5, 7, 8 and 9 of the Agreement on Safeguards on the basis of the
evidence and arguments put forward by the parties during the WTO dispute settlement process.

v ORARI S O EE I K OVATEIRG | OfERIZ BT 2 15 80 SRIFIRD L S IZEDH TV D,

1. FL+LERE-HIIHET DHFRICOWVWTL, AERSIZESORE LIEFRIL, ZNEMIETHE
BRI & 5 & XTI, #HFTERRT 5,

2. APEICEET 5 FEMRFHLOA L, TN ZnE BT 56D LT 5,
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156 United States — Measures Affecting the Cross—Border Supply of Gambling and Betting Services
WI/DS2 8 5/R N"ALHE2004%11HA10H
PTWI/DS2 6 8/AB/R FHBREEEME 20056544 HA7TH
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5. Paragraphs 1 to 4 shall also apply to the negotiation and conclusion of agreements in the fields
of trade in services and the commercial aspects of intellectual property, insofar as those agreements
are not covered by the said paragraphs and without prejudice to paragraph 6.

By way of derogation from paragraph 4, the Council shall act unanimously when negotiating and
concluding an agreement in one of the fields referred to in the first subparagraph, where that
agreement includes provisions for which unanimity is required for the adoption of internal rules
or where it relates to a field in which the Community has not yet exercised the powers conferred
upon it by this Treaty by adopting internal rules.

The Council shall act unanimously with respect to the negotiation and conclusion of a horizontal
agreement insofar as it also concerns the preceding subparagraph or the second subparagraph of
paragraph 6.

This paragraph shall not affect the right of the Member States to maintain and conclude agreements
with third countries or international organisations insofar as such agreements comply with Community
law and other relevant international agreements.

6. An agreement may not be concluded by the Council if it includes provisions which would go beyond
the Community’ s internal powers, in particular by leading to harmonisation of the laws or regulations
of the Member States in an area for which this Treaty rules out such harmonisation

In this regard, by way of derogation from the first subparagraph of paragraph 5, agreements relating
to trade in cultural and audiovisual services, educational services, and social and human health
services, shall fall within the shared competence of the Community and its Member States.
Consequently, in addition to a Community decision taken in accordance with the relevant provisions
of Article 300, the negotiation of such agreements shall require the common accord of the Member
States. Agreements thus negotiated shall be concluded jointly by the Community and the Member States.
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The negotiation and conclusion of international agreements in the field of transport shall continue
to be governed by the provisions of Title V and Article 300.

7. Without prejudice to the first subparagraph of paragraph 6, the Council, acting unanimously on
a proposal from the Commission and after consulting the European Parliament, may extend the
application of paragraphs 1 to 4 to international negotiations and agreements on intellectual
property insofar as they are not covered by paragraph 5.

159 UNITED STATES — SECTION 110(5) OF THE US COPYRIGHT ACT RECOURSE TO ARBITRATION UNDER ARTICLE
25 OF THE DSU (W T/DS165/ARB25) 200141 1H9H

160 United States — Section 2 1 1 Omnibus Appropriations Act of 1998 WI/DS1 7 6/R 3%/

ME200148H6H
6 [F R WI/DS1 7 6/AB/R) EMFEEELHRE20024F1H2H
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