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In re Pautler, 47 P.3d 1175 (Colo. 2002)— & L MBI CEEToR
BEAARREEL-DIINADERT 5 ARREBALITI L O
D7D O &R EOEE S o THA L RE S - K BREOTS
auF P E LT ERER & S

[HEO®E]
I William Neal 1 £ 3 AO LWL TETREL, FZOREHHREFA L W
L7BE Lt (DY) CRE2F/29 AHMAE L. Neal H S OIUROFEHE 7 —

7)  Abram Chaves, The Supreme Court, 1981 Term
Burger Court, 96 Harv. L. Rev. 4, 28 (1982).
8) Pub. L. Ne. 109-2, 119 Stat. 4.

Foreword: Public Law Litigation and the
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TICRERAZZE, IDY I OHEESIHL, BREEHE LD L HRL
B2 L2 BRRENRE (Deputy Sheriff) L OEHBEFIZLA2SFEOH T, Neal
WBHREORMFL LT, UNATELKELAREORELONEVEERL. BHIcw
LEABRABHRYOBX EHEMEBENAE (Chief Deputy District Attorney) @ Mark C.
Pautler JIHE SN AFLOHREAICEEL LN, TOBFFFEHA ST,
WEDA v =TV ThHo oD TENRUEOEFEEZ L kD572 Neal t2fUh D IZAEK
#A (Public Defender, \F PD) 12X 2RV 2 ER LA, Pautler L B2 PD O
ARZEBHEOPE A BEN, Pautler B PD 2R DTETILLL, "RFAFEA
Mark Palmers &% % B\ T Pautler ZYEZINIH T, REOFGEARH L. 20
%, Neal 34 L7223, Pautler & Neal B X P AHRA#EABHEI LELEROTES
Bl RL Doz ?

II. #MZB S (the Hearing Board) iX, Pautler 2210 5 K FFLTEIHEN (Colo-
rado Rules of Professional Conduct, BLF Colo. RPC) DKEFT A DI % Esd /-5
84 () BIUNELCEDRBAVILZIT TV ARVWYREFIINTI2EBRE 2 E0
FHAN 439 CERTAHLEZEL, Pautler XL, 3 r AOBER(ZZL 1 EFRDRE
HRIIPOLRMENRITEIL) O#EALS EF L7729, Pautler S DFRREIZH L, 2
U F FHERRHADRLT KR L7z D EHRTH 5.

(1 &)

I. Pautler DHRFFIZDNT

bhbhit, FHEREDOT TIE Neal ZREILAZZ &A% NELLEhE, L)
Pautler D FiRIZIZFE T & 2\, bivbd, People v. Reichman, 819 P.2d 1035 (Colo.
1991) MR TRRZ-BHREMAT L. TOHMFTIE, MEXEHKRHE (district attorney,
BT DA) & BEOFRAOFTIUUILEVESIE, BAZRZFELLH,»OL S IZ%
©, FORBIBOETERT AL WIBETIEY L. DA RTOH%BAFICEM

1) BRI Neal DFFEALZ PD 2R L, 2 MMKICRAREN/AHEET — 755 Pautler O
SoEBERNSIIED. FOIEEHS XN/ Neal 12 PD 2L L, FEERNNHIRIE
L7- %8B A (advisory counsel) DEMDOT, KAHKE (case pro se) DETHREFH%x
BITL72%%, BROCBARTHFRLLZVRAZFESE IR

2)  Colo. RPC 8.4 {¢): It is professional misconduct for a lawyer to: {¢) engage in conduct
involving dishonesty, fraud, deceit or misrepresentation.

3) Colo. RPC4. 3: In dealing on behalf of a client with a person who is not represented by
counsel, a lawyer shall state that the lawyer is representing a client and shall not state or imply
that the lawyer is disinterested. When the lawver knows or reasonably should know that the
unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make
reasonable efforts to correct the misunderstanding. The lawver shall not give advice to the
unrepresented person other than to secure counsel.

4) People v. Pautler, 35 P.3d 571 (Colo. 2001).
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Lizdor. bhbitid, 20K -7 DA #BELS (public censure) 21
LEEREBEOREEZIFFLL. (BB DX HIZ Reichman ¥IIRT, bhbhid, X
FIZBWT Pautler BFERT 2D ERLEBHI 84 () ERICHT IMAXHERLL. b
hbiig, LLIABRLZBEBTHo TORFLTHEA,SOER L ESRLEEY
RL7:. E512, bhbhid, RBETHNILBEISBRBERTAEOXLOERE*ZITS
EHRL:, 305 MO DARARICHLTHECRELEBELER-> TS, ¥
6, KORBELEDONLEELETARHFOERATH LA 5THS. BRAMI,
EBER (lawyers) THALBROFTICH L TEChITHREREL TE /. HEI
ERRBATEZRITTARESED 200 L v o T, BEEPLHAEITERILBR (the Code
of Professional Responsibility) 2 S 2FTHEL 6 TnH W) T LIZiER bR
W

. ZLBESLAROBELBBRT 2D OVT

Pautler 13, MBHAICHL, "ELB-22RDEE (imminent public harm); ®
BEASHLRROHE, HAUOFANLBIRTREZL2RD 2. (M) K TIL, Neal
BEBRBUFLZBICIOERBLTWERDTHo 7. Neal i3, Pautler BB E KHT
BEHI, FIERMEBAZLETILENTEDLERE-> TV, BEDADOREIE
Lilo2fEfic 3 5 3N TV L RTHRRMS Zhorz. LhEELZIELLT,
bhvbhii, F_ONURBABPLBEL WL 62 TY, Pautler OFREHFZHL
WBEREENTWEIEE Z BV, Pautler I3V O DBIRKADH - 22, KIZEH
LEFEFESEALTEY PDARAET EXNTEL. BEIS, i Placer 7814 L EK
WA E L7z, THIHBREAL OERPYERR T TLATETIEE» o2 %
RLTWA, Pautler 1ZiF, F72, Neal lCHL, HAKBELESZThiZFELIRLY
BT LEEMEEHE V) BREIH -7, bhbhid, HLHET, Wi kb ER
BRRETHodEV) JLIITELVY, HEOFEREICERLZE 2i2, #%<
LLZEQ -OHBHEEET 2D THNIE, EE (attorney) EHKE LW LREERR
(misrepresentation) ¥ 5 BN Z2 BERETELZWELBISET 5. JOFEKIZBWT,
TRTHFERERE L TR T 5 RBHME (profession), & N bIRBENETT S
RBREEDOLANWIZBEWVT Neal 2722 T L2 B0 2R B h 720 TH 5. BH
OWAEBHT, Pautler FHEEGFORRY, BLITEREMNBORREELEI (TS
CERFSAEVDNTH D,

. HERELYENRAICOVT

BT, Pautler &, YBRHUFHMNINE T, DA » THERENE (peace officer)s &
LTHELTWAD, FEEXE[/TI-OKBRFEEAVEI LD TEZHELIC
DEHWBLTI AdozE ¥RT 5. HoOFRIZI NI, BRELYTFRXAChOGLRKRE
ARPAZBHT 2L JICRBERDOIIREZEHT 2 EFBHLNTVENDT
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255, REF|EORLHIKEBEEZHOESEICHL, BICYBHYESEERE:
FoTWABKBRTIHZ2LVIBHLEICHEERET ALV DRTLETHL LW
IDTH3B. LyL, bhbhidohicBRTELZ. AELTHENIIZOS FHIC
BUWTEHERICHEDLLIRBABLETRTIZERN SN D, In re de Baca, 11 P.3d 426
429-30 (Colo. 2000) HIREM(FHELIL, L 2 EBBELTTHoTIHELITHNE
BliciEb iz 6w HR), RALL, #HEcBTs/8% L0 TgH, LonwT
EBoTwWah, LhLEds, bhbhil, ZOXENFELIIHLTH 2 OEIHICEL
THRBOREYE-LV ALY TAILZ2HELTWALIZERL %\ . Pautler
i2, Higgs v. District Court, 713 P.2d 840 (Colo. 1985) ¥R %5 F L, HHHBH, K
W R E (governmental immunity) DFEX W3 57012, BBEN EREREA (ad-
vocates); & LTITHILAIBE L "HEE (nvestigators)s & LTITBLEBELRX
W ZEHEEBITTCVDEEETE. 20OLIRERITET 5. KEICBVL T,
WThOBRETH- CHHELTBHEMOERILDH S L bbb 5. EEEE
CBDEIENTEBZREERUDVALEBIL, LA IRELERTIHETHoT
b, BRROMWOBH LET DV EBIWLBIOTHS. SHICWEIE, A,
REPOERLPALHRST 2 -0 CHKBROND Y CHKEFREYHAVLEWOTADILY
HAMBEL Sh TV AHEETII AV, bhbhid, RRSNABERFBICHET 2RRE
TOHRIZEED . HHIZHBH0H 251 Abn, 2075 FNFETTHED O
HAI 8.4 (c) DBRBMDIHEIDIZLHBICT ELZ EXbRLbRICBLEE LN S T TI],
bhbiid, BRowMzEHS, bANOERD 2 EENKE S S VIZED LWV IEER
EEREAVDSCENFENBZEVI VL2 ERICHLTY, WERHTS.

[ 3]

I XYRo#R

7AW AREOEERBIIMTLICE L 6N, EYHEHRE, EEE -RERKT
Bk E LT attorney BHVONE. BRFOEBERCKED attorney TH 2. 2L T,
CUAEREBREMNOBRERMADOED B #ELITHHERI (the Rules of Professional
Conduct) ®'F, MBREEUFOBBHEICIRT 5. RECHMBELZo-205 FHAE
VITHERIS FDO—DTH 5%, 72 B IPRLEROEER RS 2RISR 2 FD
HETH 2D, EEROGRIIWNT AAROMEIIRLTH VL IRV 2V, ERE

5) EMOFELITHERET A HFEHES (American Bar Association) DI L iTEIHERI
AR (ABA Model Rules of Professional Conduct) (HH L THEEZh 2, Mick-T
BESBENGLOT, AsRUTLLFA—TIE%2wV.

6) AHROWPTHLRARKNBBIDERDL I AL TV, "BRBKERACOENEE
BRI 50D EXRLHMT, MEIZQIEBEALETERZLDORVWEWV) AROZR, In re
Pautler, 47 P.3d 1175, 1179 (Colo. 2002).
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BMD o ZAHFDI R L 5 CICERRICH T2 AROFRII-BH LoD,
FOBRLLT, 94—5—r—VBEEOO -2 27— NIlB T HBEEREHFT O UE
ILLEEERABROE -HE L L ToOEERBOFEM (Multistate Professional Respon-
sibility Examination) %7, >0 B0 ABA A ELTHEANRBHAEOREL %
LORBEEFESEILL. Ihbid, 2ROFEL P DT LHOHERESLHRKET
Hoftk bV AdOTH3, R{RICH, ERR LIV OFMRLEDECLEAL, 2
KOEERABLEIRT2DIIREBEN. "£XAELLRIBOLERYUERS
(the Professional Reform Initiative of the National Conference of Bar Presidents) s ASFBR
LTWwa», §74bb, Pautler DITBICH L TIIAROB D 5 ¥t < BRAKICW
BfEoEdiH-2icd»2b 6T, 207 FHBEEINPTE, HROZYLIIXMS
OBITBREDFFZT LN TWRWT & ZRIGIZBIRL, Pauder DMFNOTXTY 2HERL
7:o ZOB, HZT, WMERFHESICSRLT, "BERBEY, TEE, #F B0
BRI BEEOTHERNLMBETH 5. TEL2BEHT I 2EREO 70T M 2 ¥##
LTw3., LHRL, ARSMITHLUL T2 28 0 T2 5F X 2 VEBUR (policy
of zero tolerance for lying through the legal profession)s Z /O —2L LLDTH
39, Fi TAVHEEOMBELT, GERBICOVTIMNEERN _BEEOR
BEXHDH, EREAFICHET 288 (federal attorney) PXEIERHEN Tt KT 1%
&, MOREREOERMEZF LW EVWIRHRNTHS. LrL, ZORFHRIE 1999
FENHEEDELEENPIZ Joseph McDade FREARBMHMB L 72, EHROEE LM
ORANIRT 2 FDEF(\ DY S the McDade Amendment) DY RAF W THRR &
7R R, HEIBKFE (United States DA) b —BICHORFBELATBRAICRT 2L L 2o
. F0l), ERFRETHESN TV 28R ETELERTBORLAEDD
NHW L DEMAUZDNIEBE RSO TH A,

. BERIIZBEFELAVA-AENEETELOME

FEHITRETHIEROBERHIE, BLHVEE (entrapment) LCEEHEE (un-
dercover investigation) 2 ¥4 L BEFEZ AW BEFEVFSENIIZDLATH

7)  Deborah L. Rhode, Ethics by the Pesvasive Method, 42 JotrRNAL oF LEGaL Enucarion 31, 39
(1992).

8) W. William Hodes, Seeking the Truth Versus Telling the Truth at the Boundaries of Law:
Misdivection, Lying, and Lying with an Explanation, +4 S. Tex. L. Rev. §3, 73 (2002).

9) Pauder ORI, HESIAOHAOENIZ, HELONRFTHZ #E (Duress)s B
XU TRBRMEE (Choice of Evils)y DRIEBHOFIRAN Do 7. Pautler, 47 P.3d at 1181.
10)  Thomas H. Moore, Current Developments 2003-2004 : Can Prosecutors Lie?, 17 Gro, J. LEGAL

ErHics 961, 969 (2004); Pautler, 47 P.3d at 1178-79.
t1) Omnibus Consolidated and Emergency Supplemental Apprapriations Act of 1999, Pub. L.
No. 105-277, 112 Stat. 2681 (1998); Moore, supra note 10, at 966—69.
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3. Lal, REURIMERL 20T FHAESTEHERNTIE, Y EREEIBRTF
EFRVHBIEERILLTVS, FHIIBNTH, HICBEEN PD Y TELL
DTHNTHEEREREROMBIIE Ui A o 72Hh, DA Th D Pautler KB ITHNE
the by, KZHELOREEZITORVHIFTY Neal DBRERAA L DICEE
FLTOGEHMERICB DA -OTH S, TiX, EHTh A L EBICENTHRB(]E
FHLUE)THLH NI AUILERNRBE R LD L IR T & 2 0d. FBORER
207 FINZE S, ABA F# DB BALI R L - ATEER 2 - T B
MICHBALABBETH 7. 4 LT MEEENIIE, In re Gatti, 8 P.3d 966 (Or.
2000) FkT, BATAEZRLL-THEAERIZSE, BFOFETCHHLVRMOFH
#FELORESHICDS "HEENOBN, 2RDIRENLD Gai DFREBRLL
LaL, T2 EELY, LT UHAELTEHEAD X EFEBRETANELC
DEVWHLABIANLLEDTURWEARL, fFiNERD L ICIIHAREIC X Sk
LhwEL7il, ThITHXONREI TV F TERIA TV DA MBS
LBmEZidhib 2 &85 Sz, LaL, BIEE McDade BIEDOE R, EHFE
DEENEETIRMERADERMTERL 2B L ICABEE RO BB Of) & A
TbdHoT, 200245 1 A, FLITVHERBHFE, &L BROREORLZLT
Rio#FELL—F0 "FHENLEEIEAIEE (lawful covert activity) 1 (2D XBIE %
WLEEE 2L A50RNSTICBAD- 2, T4, 25 M#E 1 2RAMEEE
% (The Utah State Rar’s Ethics Advisory Opinion Committee) iX, 2002 5 3 A, #Rl
8.4 () NOB AP LKICBNBTOESRITES oL L 2L, MFEHERIS
FUT AL UEMET AP ERCTHEAREIELIEAE E LCOBREELREST
HHEWPEMHERT 22122 ), BEOEESBREFIING T2 L2200,
7 TP HERESRAFS, 200343 A, FiEREMRLID AACHAGOEE LY,

12)  Oregon DR =102 {D): Notwithstanding DR1-102 (A) (1), (A) (3) and (A) {4) and DR7-
102 (A) (S), it shall not be professional misconduct for a lawyer to advise clients or others about
or to supervise lawful covert activity in the investigation of violations of civil or criminal law or
constitutional rights, provided the lawyer’s conduct s otherwise in compliance with these
disciplinary rules. ¥ LT A E HARWBERGOBRICL MY, £EABEESEREA
WOTHEEREYE, A EIETEARVEENA. Oregon State Bar Legal Ethics Comm., Formal
Op. 2003-173 (2003).

13)  Utah Ethics Advisory Op. 0205 (2002). BEFMEHRT 2L DL LT, David B. Isbell
& Tucantonio N. Salvi, Ethical Responsibility of Lawyers for Deception by Undercover Investiga-
tors and Diserimination Testers: An Analysis of the Provisions Prohibiting Misrepyesentation Under
the Model Rules of Professional Conduct, 8 GFo.J. Legat, ETrics 791, 816 (1995).

14)  Virginia Rule 8.4 (¢): It is professional misconduet for 4 lawyer to: . . . (¢) engage in conduct
involving dishonesty, fraud, deceit or misrepresentation which reflects aduvessely on Lhe lawyer's
Jfitness tu practice law.
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IhLDOERL G UEAIE R, BEIEOSEE BRSSO GERAKICEMT S0
AT LHOMETHDS. LiL, FHPHL, FEIEEREEIIMTIFEETR
Gwboo, I LRENOBREERLEZD AT, HAT, AAETRITCwEvaD
T FHFAELTERNOXSTCEELFREELBRFLAOTH S, FHRIIH L TR,
HEBIETLPEEBIIZEENT XL LI FlF2 IR THwa49, EELEER
BoNHEEToRBh, EENEEL ) LEEORELEES S LOTRIETIRE
Yatel,

L HAEAO7RE

HAETIE, 2004FE 4 QDO —A 7 — L DORHITE THOT TEERE, RHE
LTHABNDZ LIz ~7:. LirL, ABA FELITEHRBEREONE ST ICH
L4 % THHEFRECEFLAERE, & Lo B0 HRE LOREERT
HY, TAVAOLICHREE, BABLESCEER R HRELIZLOTiERw.
DEEOHEER, 7A)AIER, FEETHLERARIBEETHL &) Il
FELATVED A, AREORSOETH, NERRO—HLHER(RERORANT
HDERBRC TAROREF) THaE0)ITHEOBREEZH LTS, FhWRI,
WHEOHEIEWT 2HMEHR L THTERVEZL LN, LH2dhaeT, bIE
THINTITHREBENRHEMIMEICShAZ 2B EAYRL, EHLZ L {&HE
Ehhw, TORBO—WARLHEERHE LV LICH BN, 5%, EEAOOHY
MevHIFhoPT, FELTRBOLALLTREEOHFELMDILLZ ERLETHL.
EHEORBCCLEHLLTREOMBEILETIOT, RYROLI 27 2 HOHH
¥ TEERE, BEICRTORM A RMET S o X EREv RV,

# W & —)

15)  Moore, supra note 10, at 975.

16) Pautler i, BREHADIZ, HE, HULRRCEI L0, ARFEAOBEBED
BIREHE % B 2 (322 U8 E L 5 Ch 25 Lil~iod, BRERSB I RN T
EREHY L, RERELOLME LT, EURERBOBEERS L FHEREO-RLLT
@ 20 BEIAEY OEE YA H Ol L #E D Pautler, 35 P.3d at 386,

17} ZOHEWRT, KL T D Berger v. United States, 295 U.S. 78, 88 (1933) @&#4#'5 »

FEAEDOREENRECHMT2EAL N AR HACBRETRIILHTIRELD.
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