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DIZ, EIXBERELIEATLZENTESL, L LTWwE, I TH BRI,

FOMARIHE DD IRE SN TN AN & Th b, BEBEOWICIE [H
O WAEWFGR, Lo TWzoD, FEmd 59 b, [EEtaefo] 1A
AR 2 HEET LA EZONL, LW T EIlh-> T, [EO| PHIBE
T VIR DD, L) T EiE, BEEORAZT - ALY 2T 1 FIZBT
LKW, EBEHEESSROFRICEESEZ A L Tz e W)Y IZBWT, i
EAGEEEHAFER L L CORSRELEMN L T, YGEE R T2 L2°C
&/, IO EEERL . Mame LTI o L) ICE bt a3,

30) ICJ Reports 1993, pp. 440-441 (paras 102-104).

31)  ERE#ER 103 Sl (o EEBGE Lo#G L OMGREREL TV L2720 T) 2
CTOREEEA LR\, To—ime LT, ZREOWMFENH 2 (#&FH) flFkdigi v
PR LS VMR b O TIE R v, L) ZEIFEEOLELSOHLNTH
590
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NV SBITHEEORR L UTHRNT 2 L ED L WER

EREELTLE 26 SR D X D IZED T WA,

REOWDZRLHBED . —KEEEOMITREDO N TEL LR L EGHL
e\ WEOAT A OEEEZ AT 5 b D TiE 2\,

ERELS S V EL, EEEEAEHE R B, 2059 %d 0
LT, ME. B, oPubE. AT, #EE, BRRKEO 6 >oFEHE L
WRTWV 5o 26 TNOERIC L UE, REPHEASINIZDIER [H—HEVED
LRI L — I ERREOMATHEI D S DV 2R A SR H S ik
RETLDDOTIER, L) TLrWHEICTE720] ThHho7232, TZTH
Wiz [ R | &v ) FREE. 891350 53 a2 ARV S &
%o HHUE S SIAHTIMA T [EiE % & 2 EILmTH# 6 ®hi+ s 2 & ik
TE%V, 7282, Vo /A FISHT202Y 2 /A FadboTT52
ERIESBETE v, [FBRIC, BRIREBO FRITTRITHE ORI A BT L 2%\
LB, HREEOBEUETELZ RIS LT, [EEELTHIAL 2] &
V) TERYIERE 1L, SIS 53 45129 jus  cogens D AR D LR R O
WEEHESND LI RZ D5, RBIZZEHI VR D00, EFEEEHFEHO O
EDDEDIZH T TRET HALENH A I3, Z L TEOBIZIE, BEEFR
ThTohrbEEEZNDNOFR (FETE) 2XHILTERLILEPD L,

FTHE—IC. BARIZOVTAHRILUL, FB—HHEE 29 L~O ILC DEFERTIEZ D
HHOGEWNEEPHRRAS N TW 2RSS, 2%, —HIZ, #HIC
BHLEWE) BIETITEITL 2 L O T 2RO L5 LENSDOEFTH Y,

32) WITHEOZEIRERITHEOREN LD DEALEINT VLD, Wik bEHELFIN
ZwETUE, MESCHEIZX 2RITHOREES RIS N2, L) iz
M2 DWW T, Kawasaki, A Brief Note, cit, p. 37 (note 40).

33)  Yearbook of the ILC, 11-2 (2001), p. 85.
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T, ZOFRBIZL > TR T HENZ L A ABEOEMDH > T, 202200
EDOIoTEEZERL., TOEGE/ERMEZHAT IO V) b LD
MAIE LT AUT, 20 &) 2EEI LT, FUESRM 3 FRVPTOE @A S
NDHTHHH) T LIFFECD 2V, T, HLLEFTHITATHLET LIRS
L EBICRA—HW (BERER) TACOWTORERN, LEZEEEZMZ
TH, BTEFAZLIILDEALD,

OXIIBREEMTHBEICE L TiE, £I12. ST TERESHAIS S DL,
FAEEAT SR LEICH L TOATH L%, HI0, BEMEATHE S ALk
EV ) 2 OERIRE . 2Rk R 2 E 075 O@EES TR ) 1T 55,
EWVHZETHY, ZOZLIIARTHMIC, ZOED (EFITAZEILEL, HE
REET D) BEAERELODIEICADED ), BB LICR A, B
PHEEIT VI N L HETE TH - T, BEERITAEOENNZ Z CHEE -
TW5HDTIE v,

CAEZTL AL, EFEFPHHESN VO, BITHEICER L TWLHI 25
T2 Ty —BEBEE LOFINERBIGER L TW A 06Tl hwnhr L b
Lo WEEOFEIE, YV /A FISHIT 201202 /71 FEL->TF

34) ZbFH 1996 FEOHE—FEETIL, MITHEICS R L Tz, FEICHET 2 29 5
2 (LEFEB S —HREEEOBITHREN SA L TCw LA, THIG#EA SN2 W)
EEBAIRBICHI T % 33 5 2 HH(a) (ZOEOITADER L TR WG, —kERTO
BT SE LD 0% 513, wWFhIcE &, BAREBILEEEHAORMRE LTFD
FIZL > TEAEINZ V) D20FIBWTETTH>720T (Yearbook of the ILC,
11-2, (1996), pp.61-2.). 26 5=i% jus cogens |2 & A ®PEATEEEORIE%5E Y 4 >OF
WCETIRLAZ IR D, BEREMEICBI A jus cogens —fZIZ DWW TIE, #EE B
THRENICHIBR SN L LED & T, LT % 2, Kawasaki, International Jus
Cogens..., cit.

35) [HE~NO#MH L] %2 [HFE~OBH L] ICHARR B LEBD 5,

36) ERFEMELA9 %5 2HITKD L HIZ%ED %, “Countermeasures are limited to the non-
performance for the time being of international obligations of the State taking the mea-
sures towards the responsible State.” (F#iIZZEH)

37 EHEOZDOL)HREETIHT AL DL LT, Schmalenbach, “Article 53", in Dérr/
Schmalenbach (eds), Vienna Convention on the Law of Treaties: A Commentary, Sec-
ond edition, (Springer, 2018), p. 993.
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52 ENIEBLTE VDI, ¥V x /A FOEIEDS—RIERSE o35
TH) ., EEESEEIIST 8B TH Y . mWISFEFERL L7ZEN LT (@
H) HoTWREBTIEILVOT, ZOL) HRBIGER L CHEEL L5 2
Ll 2T OMPHREDERD? S L TIESLTE AW LIZ2 ), bID IR
ITREZ L HTLEI R, L) T LTk b,

FERECHL T, B - SHHELRA L, 2R o2 0REEER
BT CTHEFATH ) . BEMATH S A0\ L ORI, BT
Bl Ty (BARKES LW ERICOAhb 5T BEMARDIFT S, &
52Xt b, MEBLLEL 25 4 1 TbIL. UHFTBA BHEFE TV BH
T F /- RS A SR ORARFIGE K E CELADAVEAIT DR, REaKE
FBATES, LEDTVE, —REREEOMITRIENIE L A LI EBH S 26
DRAMFZEORES HIEL T2 & TS, REREOEFAHRTHE (Lo
F#) OESLOWAIIIARTRETH S &) FME, YEHHEOMITHICL 20
Tl LT, mMIZ2B K 1IHOOEAZMZL TV RWhLIZT IR WnEA
53, HHIZOWCTOR L L) A LA A Do EFRFARL L 24 5 2 HbIC &
WE, BETHIL. FREFASEODH L VIEFNL LR E EARTRAOS S
Bi i, EEEEAT X, KO ILC OERIL, B#sh LS LT
BRI YR TS 35\ TR & 72 5 2 DGR ORIE % BIHEZ 3 C & D
ICDH, BEEGEEE T 5. £ 5,

o> 5 D OEFEEHHEROWE L LR D, Rahid, #E2ETT5H2
LA fE (materially impossible) T. BIROFEHA W L% ZF D

38) Lo &2, Bernhard von Pezold et al. v. Zimbabwe FFIZ B W CTEFEZIE, ¥
T TN X B EHAAND NEEFIER X, R EOERTH Y . EEES2E (OF
W) ARELZOT, 255 1HDICL), BEREOBEH IO O RV, & L1 [
FEE S ST T VN T RSN ES I ER T 2 2 LI K-> T BRETE
W26 4212385 (has breached [sicl]) LTHBY)., ThWwx BoREAENTH 2413 T
72wy, L3 v9, Bernhard von Pezold et al. v. Zimbabwe (ICSID Case No. ARB/10/
15), Award, 28 July 2015, para. 657.

39)  Yearbook of the ILC, 1I-2 (2001), p. 80.
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B34, ~MEREBREOMITRENHELL2FBIS. HAHEDPHE) 2 &2 H
FHNCARTEECTH S L) 2RI A Z CCTHROICHEET A2 2 L3 Ly, LAl
TH. EFEESHH SN2V E V) ZokmIE. BE 2 A ORI 5 E%
POMBMIGE X END L IZEDbN RV, SRITHE E OB OEN 2 IE41LT
2D ATHAEEATER VO, Z0L) BHBOLDBILC OV
[£55/1936% (composite obligation) | ZfE L TWA 5 THAL L HICBbh
%o ILCIZ X, FRmEE (0ER) Lid, BESLIENVATIT A v 7
BRBORRFATEZTFINL ZIEVRNE W) TR EEL TWD, TUITADSE
FEMEREIC L o TR S N, RS NIAT A OEFATHORBE Z R L T
B0, ZHTHhHLTHE, WhLDLEDL, VATYT A v 7 REIRRFETIC
Lo ThHSNITHE LOFRHEORRE . A EER T2 2 & TIE4LT
HILETERVWESHA,

vV RBEEEBID S OB % RS SRR

S F EF L PERRED jus cogens DENTH A E V) Z L ZRIEMLT L7720
2. B O IEE EGWw OO EBREHRORITIHEE SR S N AR
FTEITWMITE TR L) ICEDNL, TOVOPOBEMBILI-0L, 2D
I BEREPELVODRE ) PERET 5,

40)  Yearbook of the ILC, 1I-2 (2001), pp.62-3. ILC I & 512, EFEMEHBOBIE LT, 7
ISV IANA MRV 2 /A FOEIE, NBICHTAIREZET 205, ZNHI1 3T CfTHl
HEOERHEALRINDLE VI,

41) BOFmETIED %25, B X 2RI 377 (authorization) | eigld. EIRE
43055 4 (BRI IS L72A%> T R o ER & A% 32 &L QWEET
Hhbo TNTIE, TOLE) HPGRIZHED L SN D D L EOIT AV RITHE F O IE
HLTWwaEE, BERETESEL265F0FEE L TEOEFHEIHANS ALV, Lnw) 2
LI 57259 D FARLCIE, BEEPGR B RS THE & U L T 2856 120&. R
THDLDPEDPNIDPDLT, TOPEITERE 25, M. BEREDPTO LD 21T h%E
LT ol ThHIUL, D L) AT AOBEEESHI S N v old, HIZFF]
PHOFF &G 72 L T b ThoC, MITHEOEHOMRE L LTZE) %250 TIE
e\ AT O E BRI M 2 E A IS T 2 b o L LT, kRN [EE
GEREBEEERICL D [ 20 AR (2 5%) @ RERET 7o —F L@t
FHET 70— F o igET [—A640] 45155 1% (2016 4F) 335~373 Ho
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PR3 5 R EEEOTHEOFAEMICE LT, 19940 ) F = M 5F
P2 BT, B EE B O Browne-Wilkinson WL, ¥/ & v 9 EIBESED jus
coens MPEREDS, &2 ThRENZZHDOTHIL, FHEHIIT L Ty g % 17
FTAHIEREAICTREIZL TS, EFRLZ. RUERICBWTRIZE SIZ,
EMEAT) L FEROEEBTIEAR L, ¥/ F o MIFHENGRYEE LD D &
)BT BERRII BT HITEI L T e o 7z LRI 7242

i1 7 2001 4E 0> Al-Adsani S 12 BV TN AFEBHIFTIE, #R O ZE LAY P
FEICBU 2 BATHEOHMN ZEE L THWDE I L2700 LT, T ADH
L %0 5 TV BLHMT, MEOFHHPTICET 2 REFFRL O ORFHEEEILH 1T
FEAETERVOLE LGRS 572001522 ZICHRMTZ L3 TE RV,
EHIR L7299,

2002 4F- @ Suresh FHFIZBWTH F FigEHRIE, B SN TTRMEN S 5 (2
o N B0 A T REIEICBEE L RO IE, 2Lz TV 2
Ced, HENOOHLMITHIIC R - TBY, ZOLHIRIDELT, 220
SEFGIHEBTH I EIETER Y, & Lz9,

ST, SRAESRN B3I RAIRT & )12 TRAT RIS O ZEARAY 1 E D3 AN e
(non-derogation) &\ 9 Z & THALDIZR LT, FICRZLFEFIIBVTIEL L
5. EREOMERAID S O (derogation) 2SIEE o TWA X ) ICED
oo —#mic. SEINDOHENC BT B LFRICK LT & 2 EA T HEHEME 21T
flid 22 2k, EBREEFESNTOD LIV R0, FISMIREEIZOR,
IR TEEROULDO T, ZO L) ZEEROITENIBRDOON TS, Bk
CZ e, BMARBRERAHEORENERSINTVELEAEICLHTITLTH

42) R v Bow Street Magistrates Ex P Pinochet [2000] 1 A.C. 147. House of Lords, repro-
duced in International Law Reports, vol. 119, p. 149 and p. 157.

43) Al-Adsani v United Kingdom, European Court of Human Rights (2001) 34 EHRR.
273, reproduced in International Law Reports, vol. 123, p. 42 (para.61).

44) Suresh v Canada (Minister of Citizenship and Immigration and Others), Canada,
Supreme Court, 11 January 2002, reproduced in International Law Reports, vol. 124, p. 365
(para. 65).
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%o BHRIOBND D L EANOBEHROZERIZE L Tid, b Ly ESRG LORED
HIET 2O THIUL, BHETHOENEORE, LR TE 2089 »osHEE
Bho WINICE L, T TRASFEERERIT. LN 3 FICHRES
17z jus cogens DARKOE L . EFE» O Z2EE NS A L HIIFRZ %
\45)

Cldv R, EATHELCKI T 2 s o (BB, ER) HPux, AT E
EOME T OFBEMER S F 22wl ) L2 TEARWE, RETIZ, 2
DX BFEAHREAELY) L THMD VD7) Lwv ) EEE IR,
TR B BT B —MelEih & OB % 75 2 K RIEATER & LA WTREME (B 248
EROBEIZE, ERBERO—8ED 5 OB % i 2 FE g0 A w3 5 1 fg
M) BHND, 20 L) HEWEEEZRZSGLIDOE L CHMESNINETHD L
E 258,

VI EWNEZ 8IS TE v C & ofUSIIEIR

EREELELA0 5B L0041 KI2 L, —BEBEOMRITHE LORBOE
KBELOEAIIE, GEHEERELAD) E ek, ERARERIZL > TELRZ
WO ZEENZDOL LTEABLTREZLT, 20 L) 2R E MR+ 272
DOEM, TIEE LTI R bR,

(FHEXE LA O) OFTRTOENCRSNDAKGL - AIED (5B 2RD)
FHL, ILC BT 2 ERFEMLSELOREBEIZBNTIE, bbb eid [ERD

45) EFRGBRFE (52 ) T RA ) B Tid, ERGeROEHANE TR TH Y, K
N FEOFHEHRA A2 L 2 jus cogens THho72E LTH, FNHOMICIKAII W, &
&N7zo IC] Reports 2012, pp. 140-141 (paras 93-95).

46)  FNSEMRD, FRITHREOZ T A - FKFEOFEILD 5 W IZEITHREORE OB T &
%)) AT EIEBEE LT (Draft conclusions 8 and 9. KEMNEZMR)

47) bo kb, ERGHREL (1 7)) T R4 Y) IZBW T, ERBBRO—EHI S
BT A LD RUENEOHEEIEED 5N H o 720 IC] Reports 2012, pp. 141-142
(para. 96).

48) [ARED# 2 )7 4R T 5 DI, Focarelli Promotional Jus Cogens: A Ctitical Appraisal
of Jus Cogens’ Legal Effects, Nordic Journal of Intrnational Law, vol. 77 (2008), pp. 429
459.
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EBLIE ] OFEMRHEODEDE LTIRZ BT W20, 1996 £ D% —imiH %
IZBWTIk, 20195 2T, EEHSORRYF R ORED 720 AT K 2%
FHOBEIEBRILIETH L L L, FH3HT, €0 L) 2IFOEKLZERXDOH
E LT, BRI, MERMIE., MGk, Pz /A R, T2V A B L UREEO
RKEHROBELEZZBIT VDL, 2L TEOENRHEO—DE LT, 535&T. ¥
NTOEOFB E LT AKE - ASEROFH B L O T 0720 1M L ¥
LEBVHESN TN, L IADPE2HOEMIIR > T, [EROERILGE]
EWVWI)OHFEIXE T LW ESNT, 19&DPHIBENL & EHI12, EBRIUSED
JEAE B0 EE [ERRAEAICE > TR R 7% 5% (essential obligations to the
international community) O KR EMK] &) REIZO S L7z (T
2000 fFEDIREFT) o & T A DS, BEDOFEMERED 2001 FFIC% > T, ZNDE 512
[ — W EFE 0 AT HE O T THFH (obligations under peremptory norms of
general international law) OERZER] ICFEXIRZ 5T, ENSERMWIC
WIS N7z ILCIZZ DR 2 RD & ) ITHRIZHRR D, [EEA S EEII L
TabNTz, BB ORAREIF R ORI R %% DERZERIAND I
EFTOERIE, IC] A vtad - I 7 v a Y HEREIIBWTEALLL S I,
[HED] BN (invocation) DREZ KEIZB VT o Tz T, AT
B L W) HBEEICIDIRZ 228127 COHBOMHITE Luold, 21
W2 RFH DN (invocation) 12 TIE7% <. FO#PH (scope) 20D o
TWERHTHL, bH—2OMHENT, WITHEE L VO MEIE, v 1 — &k
FRNZBWT, WEITIZHIELL TW A5 TH D P,

B2RDIHEDOFHHIZ Db o> TWiLX, %8 jus cogens ICENT S I &N

49) [HAL] (72 & ZIXER) OKRE - AEKRRE . [TTARHE] ozt dXKplshziin
X759, WHEIE. TOWAINZE S %) TRTORKEINRT 2P OBRRTH L DIk
LT, BEBEEIBRROIEREZERL, ZOTAPLELIHERIRTCELTLOGRTS D
DT RV, L) Oid, I — [RRBEZROEEE FoMA] DRSS
T Rk 8539 5 (2001 4E) 3 H.

50)  JIEEESE TEE S oA & EROEBILIE]. KaB#E W) [BhEfasies s
Eps] (ERSERE. 1993 4F) 141-188 H. & <2 171 H.

51)  Yearbook of the ILC, 11-2 (2001), p. 22 (para.49).
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HE Lo, ZOHEITNE OEDAGTHED, Wil L. AKRE - AL
BDFFHIIOWTIE, IROZ LDV D, B2, THOFETIL. EEEWERS
DERZEPHECZHERICEEL TWD, ZOEKRT, FNETHRT:
26 5D E EBIET DN Do FEIMI T, 2665055 L I1TRLY, &
KA BT D 5 EPIOTRCORIH LV 2 kO#HEEL TV 0
M TORETH S, BE=I12, 405K 2HICLINIE, FEOTERLER &I,
BFEELRZOERBEOBITICKBEP DV AT T 4 v 712K L Tnb 2 L2
B9 552, ZOHFEFEIE. TCICAZ [HERNFE] &5 0vid [HEBITE
(composite act) | (EIREMSL) & LRIICE NI S & 558,

Db Zaidic, smiTHH & ARROFRE L OB Lo L) Ik s 2w
TH D) D6 1990 dEDFE T OPTI, CHRIITHHE 662 2 FRIRNL., ZDH1
T, 49271282277 x— bOFESRENEDEE 72T (no legal validity) .

52) 404k, 41 B L IFNA~DOERIZ Yearbook of the ILC, 11-2 (2001), pp. 110-116.

53) ILC @ 2018 4FFE D X ENZ B\ T, FRRIHGE 13 2 DAREEDOFEH 2B L T D Draft
conclusion 21 CREMEZMR) #|EL 72, CNEEZREESCEK TS L, [ERAR
E] NOERDPRL o TnD (M THIIOZEH BT % Draft conclusion 20 121
ENDP Ao TWB)o TOFENIE L CTHRIFEREE 1L, ARG T 2 RIS % 5
M3 be, ZNHIE, FHEELOHESLCERMETIEZ T MEE 2> TR HAIOM
B - EEWICUGLTE Y. B8 3B 2 Bb ) HEEEDS, KR - AL IR
ik a ROTNWLZT%OT, FREMEL, L) BHE 2P T\ % (Third report, cit,
p.40. (para.101))s ZAUIZXF L Clk, 2% ) OHOZEENS [ERRER] # ANb N
ETHEHAVWRLOBEASHEIN TS (A/73/10, p.234)s ZOMIZBL CTIEE—IZ. &
HRER - AL V) DIITH L THhInE vy ZETIER WV, REREOFRHZTH D)
LT DL, HBEEBOGIR, 000 Hsr 507 ) I 7 O—KHEYL BOLHRIT O
BRL MLZeise ) ANVEIESEO S F S F R EBNITADPLETH L L) 2 LIZDOWTIL,
Czaplinski, The Crimean crisis and the Polish practice on non-recognition, Questions of
International Law, vol.1 (2014), pp. 73-84. %12, Rajput ZZE». Draft conclusion 18
EOBET, HLIRTDjus cogens MEAI W HMFHEL ZZRE L C0E &35 8, B
R R LHEIC B S HIEOHEMEFDS, MmoTXTOEICKHIUEEZ & A2HEMNE 5 2
LZEIZRYBLLVOTIE RV E W) RHE LTV 5A (A/CN.4/SR. 3418, p.5.).
72 LS, HAROHER] & KB - KRN ZEROFEFNIX T RE7ZEBEbN b, JIST
mE, BRI, B0 MR EEL (EIREREAY) L avaEss & 3ilic, REE - R0
LEN ORGP > T, THLD [EENEE] 2R LTVl n) 2Lk d0
TR, EHEELS T TR AMERELY, EOBNE LT (as a matter of state
policy) AT, #EEh, BAL8E1201F, TOEITEEEBEE O AEZRELZZ LI
%, L) Dik, The American Law Institute, Restatement of the Law Third, The
Foreign Relations Law of the United States, vol. 2 (1987), pp. 161-175.
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%) (null and void) TdH D EHE L7zo Sf9iE540 53 5= b AT HL# |2 3Kk 5
DR (void) THAH. Vo TWDEDT, ADBENELSH DDA B,
Bl BIBRHEE L VO ITAE, EFREICHES LTS 2IEETIES 505,
HEFTHBTHLDT, TNEKDERICOVTIEL I LIZTE LRV, 12, b
LA OWCEEN S &3, CIUIRIERHEE ICB T 2 ENW 2 B EERT
Ly (EHE, 9% THAHo L L—HWIlwv-sT, BNELOBE - 5%
EEEAEREES ST 5 2 LI TE RV EIRELER O BEFEA ICH L CEIEY
BHFATE B 2 LI, %%n@@mw% ET5ILTIEARLT, BEES
BT, HHVIEESHIK TS EEEICHEEOT L, Lv) HFEOL A
WO T L%, L7oh > TR 662 D8 1 IHIZ, 2oL L%
WZh 2 59, EBENRENRIREM SR > T wn LT &2 25 %0,
£=12, MRS 2THIE, T XRCoOHEDS L CEBMMEIC. PFEE2ARLEVED
2. L CHFA OREINAGE L IR S Rz WiGE), G225 LEZ L5912
RKOTVBH, 29 LTHhDL, BITHE LOBRHOERLEROY G, &

BIRAEZKGE L W X D ICEE A I3RS S5 Dk, AT HEE A EPIE4 1258

SNTENLZEmNCT 205 TldZa T FOHSEA SN 0h 5% &k
5

WREORRAD (€O C) IMUNZHER L 2L IZT 5720 TERwrtER SN
54) éot b, 7"7(I7|<1”J 717:<1IE( FHI3E B3 SR OBEI L W R TH D L S
Eizid, HHEEN (}@gk”‘ﬁgt A B BLEL ﬂﬁmt’ﬁﬁ")tﬁﬁb:i 9

b725 é ﬂfu %i’“( é( Z> I’E V) g b2 b, ELTWADT, Mx) & EFOMOHEMRIE
(FIBEFIZBWTIE) BoTwaiFEEidzwvosrd Lk, jus cogens & Dt
fihZ B &5 AR, AT TR AT, ENRIBEITTATAICDETINS L)
SR TNNIEOMEBEFIZIWHRICHERL TWbH, & Wvw9) D, Orakhelashvili, op. cit,
pp. 213-4.

55) EHREIEZOPGEIIB VT, KR L LW L 2T NTOEIC R T calls upon] W5
12T E WA, NRBOFEF T —HERE LoD TH Y ZREOMEWIGRIILT L
LB TIE RV, &) D, Costelloe, op.cit., p. 203.

56) bokdb, AA XD 1999 FCLIEEF 193, 194 Fld. EFEOEEMN., T HCER
Fix, EREEOBITHEE (Les régles impératives du droit international) (2 L Tld
HoRwv, EBRIICED TS, L LIOBEICh ., HEIICES L 22589 21
DWW H H. V) DI, de Wet, The Prohibition of Torture as an Interna-
tional Norm of jus cogens and Its Implication for National and Customary Law, European
Journal of International Law, vol. 15 (2004), p. 102.
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257,

i BbHIZ

INFTOHRTY. ETOMEZED T, TLODLERDEIIZH D, QAT
BRI 2 4800 [H5)] A jus cogens DAKIZMETH S L) T &
. 72 ZBETLEMTPTIFLAERLLTEN, BTETHI LI TE RV, @
F A WIE LT, BB — S R AT AR AT L R 2 AT b
OOV LA TELES S, 22 FTHEN (b5
) HHEOHRIZEOMECTH 2, @LALENEBWAT, FEFHOHE
WAL BIE, 22 TWbNTWwW5S & F T REMRIFIE, jus cogens DEFED
WRTH L EIEV R B, BFMEETHVAL b [HRFHREO T L L 25%

F - R ORETH 2, OBEEHHEHOB AL, AZEQICEST 22,

57) ({92182 7 72— OUED L) BRHEIZIE) MOTXTOREIZIE, HEOHIE
N THE SN FEFOFNIREEET S (BRI, YR TH S 2 ko)
HEKBL N, 2 THERNSNESZET L2\ #HPREELN, BT 512, L%
I AR BRI L85 L) FEDSTLNL, L) Dk, Conforti (a cura di
Tovane), Diritto interzazionale, X1 edizione, (Editoriale Scientifica, 2018), pp. 209-210.

58) AU FLFEHNDYTTH L) —IRENF T FEORTI762 ISR L -AE (£
CIZiE, FEBEDSA ) F AU IR TR T 2 JEST 2 L EDED LN TW2) B, ]IS
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Draft conclusion 2 [3(2)] (General nature of peremptory norms of general interna-
tional law (us cogens))
Peremptory norms of general international law (jus cogens) reflect and protect fun-
damental values of the international community, are hierarchically superior to other
rules of international law and are universally applicable. [Drafting Commitee’s ver-
sion as of 14 May 2018]

Draft conclusion 5 (Bases for peremptory norms of general international law (jus
cogens))

1. Customary international law is the most common basis for peremptory norms of
general international law (Jus cogens).

2. Treaty provisions and general principles of law may also serve as bases for peremp-
tory norms of general international law (jus cogens). [Drafting Commitee’s version
as of 14 May 2018]

Draft conclusion 6 [6, 8] (Acceptance and recognition)

1. The requirement of “acceptance and recognition” as a criterion for identifying a
peremptory norm of general international law (Jus cogens) is distinct from accep-
tance and recognition as a norm of general international law.

2. To identify a norm as a peremptory norm of general international law (jus cogens),

there must be evidence that such a norm is accepted and recognized as one from which

63) @QL@EFMMEVD LD IFHHEFEERELDLOH,E LI,
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no derogation is permitted and which can only be modified by a subsequent norm of
general international law having the same character. [Drafting Commitee’s version
as of 14 May 2018]

Draft conclusion 8 [9(1),(2)] (Evidence of acceptance and recognition)

1. Evidence of acceptance and recognition that a norm of general international law 1s
a peremptory norm (jus cogens) may take a wide range of forms.

2. Such forms of evidence include, but are not limited to: public statements made on
behalf of States; official publications; government legal opinions, diplomatic corre-
spondence; legislative and administrative acts,; decisions of national courts; treaty pro-
visions; and resolutions adopted by an international organization or at an intergov-

ernmental conference. [Drafting Commitee’s version as of 14 May 2018]

Draft conclusion 9 [9(3),(1)] (Subsidiary means for the determination of the per-
emptory character of norms of general international law (jus cogens))

1. Decisions of international courts and tribunals, in particular of the International
Court of Justice, are a subsidiary means for determining the peremptory character of
norms of general international law (Jus cogens).

2. The works of expert bodies established by States or international organizations and
the teachings of the most highly qualified publicists of the various nations may also
serve as subsidiary means for determining the peremptory character of norms of gen-

eral international law (jus cogens). [Drafting Commitee’s version as of 14 May 2018]

Draft conclusion 10 (Invalidity of a treaty in conflict with a peremptory norm of
general international law (Gus cogens))

1. A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law (us cogens). Such a treaty does not create any
rights or obligations.

2. An existing treaty becomes void and terminates if it conflicts with a new peremp-
tory norm of general international law (jus cogens) that emerges subsequent to the
conclusion of the treaty. Parties to such a treaty are released from any further obliga-
tion to perform in terms of the treaty.

3. To avoid conflict with a peremptory norm of general international law, a provision

589



(28) —MEES $£17% $£3%5 2018411 H

n a treaty should, as far as possible, be interpreted in a way that renders it consistent
with a peremptory norm of general international law (jus cogens). [ Drafting Commitee’s
version as of 26 July 2018]

Draft conclusion 11 (Severability of treaty provisions in conflict with peremptory
norm of general international law (jus cogens))

1. A treaty which, at its conclusion, is in conflict with a peremptory norm of general
international law (us cogens) is invalid in whole, and no part of the treaty may be
severed or separated.

2. A treaty which becomes become invalid due to the emergence of a new peremptory
norm of general international law (Jus cogens) terminates in whole, unless:

(a) the provisions that are in conflict with a peremptory norm of general international
law (jus cogens) are separable from the remainder of the treaty with regards to their
application ;

(b) the provisions that are in conflict with a peremptory norm of general international
law (jus cogens) do not constitute an essential basis of the consent to the treaty; and
(¢) continued performance of the remainder of the treaty would not be unjust. [Draft-

ing Commitee’s version as of 26 July 2018]

Draft conclusion 12 (Elimination of consequences of acts performed in reliance of
invalid treaty)

1. Parties to a treaty which is invalid as a result of being in conflict with a peremp-
tory norm of general international law (jus cogens) at the time of the treaty’s con-
clusion have a legal obligation to eliminate the consequences of any act performed in
reliance of the treaty.

2. The termination of a treaty on account of the emergence of a new peremptory
norm of general international law (jus cogens) does not affect any right, obligation
or legal situation created through the execution of the treaty prior to the termination
of the treaty unless such a right, obligation or legal situation is itself in conflict with
a peremptory norm of general international law (jus cogens). [Drafting Commitee’s
version as of 26 July 2018]

Draft conclusion 13 (Absence of effect of reservations to treaties on peremptory norms
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of general international law (jus cogens))

1. A reservation to a treaty provision which reflects a peremptory norm of general
international law (jus cogens) does not affect the binding nature of that norm, which
shall continue to apply as such.

2. A reservation cannot exclude or modify the legal effect of a treaty in a manner
contrary to a peremptory norm of general international law (Jus cogens). [Drafting
Commitee’s version as of 26 July 2018]

Draft conclusion 15 (Consequences of peremptory norms of general international
law (jus cogens) for customary international law)

1. A customary international law rule does not arise if it conflicts with a peremptory
norm of general international law (jus cogens)

2. A customary international law rule not of jus cogens character ceases to exist if a
new conflicting peremptory norm of general international law (jus cogens) arises.
3. Since peremptory norms of general international law (jus cogens) bind all sub-

jects of international law, the persistent objector rule is not applicable.

Draft conclusion 16 (Consequences of peremptory norms of general international
law (jus cogens) on unilateral acts)
A unilateral act that is in conflict with a peremptory norm of general international

law (jus cogens) is invalid.

Draft conclusion 17 (Consequences of peremptory norms of general international
law (jus cogens) for binding resolutions of international organizations)

1. Binding resolutions of international organizations, including those of the Security
Council of the United Nations, do not establish binding obligations if they conflict with
a peremptory norm of general international law (jus cogens).

2. To the extent possible, resolutions of international organizations, including those
of the Security Council of the United Nations, must be interpreted in a manner con-

sistent with peremptory norms of general international law (jus cogens).

Draft conclusion 18 (The relationship between peremptory norms of general inter-

national law (jus cogens) and obligations erga omnes)
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Peremptory norms of general international law (jus cogens) establish obligations

erga omnes, the breach of which concerns all States.

Draft conclusion 19 (Effects of peremptory norms of general international law (jus
cogens) on circumstances precluding wrongfulness)

1. No circumstance may be advanced to preclude the wrongfulness of an act which
is not in conformity with an obligation arising under a peremptory norm of general
international law (jus cogens).

2. Paragraph 1 does not apply where a peremptory norm of general international

law (jus cogens) emerges subsequent to the commission of an act.

Draft conclusion 20 (Duty to cooperate)

1. States shall cooperate to bring to an end through lawful means any serious breach
of a peremptory norm of general international law (jus cogens).

2. A serious breach of a peremptory norm of general international law (jus cogens)
refers to a breach that is either gross or systematic.

3. The cooperation envisioned in this draft conclusion can be carried out through
institutionalized cooperation mechanisms or through ad hoc cooperative arrange-

ments.

Draft conclusion 21 (Duty not to recognize or render assistance)

1. States have a duty not to recognize as lawful a situation created by a breach of a
peremptory norm of general international law (jus cogens).

2. States shall not render aid or assistance in the maintenance of a situation created

by a breach of a peremptory norm of general international law (jus cogens).
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