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INTRODUCTION

The United Nations Convention on the Law of the Sea
1982 (hereinafter the Convention), (! which provides for the
International Sea-Bed Authority, stipulates the criteria upon
which the Authority shall be deemed to have implied powers,
and the grounds for invoking those implied powers. It is the
purpose of this thesis to investigate the concepts of the theory
of implied powers developed in cases before three Courts: the
Permanent Court of International Justice, the International Court
of Justice and the Court of Justice of the European Communities.
It will then discuss the particular provisions of the Convention
in the light of those definitions of the concepts, thereby clarifying
the meaning of these provisions.

In Chapter I, the structure of the International Sea-Bed
Authority and the Sea-Bed Disputes Chamber of the International
Tribunal for the Law of the Sea is discussed. As we are going to
see later, it is necessary to discuss the jurisdiction of the organs
which apply and interpret the Convention, in order to determine
the extent of the implied powers of the organs of the Sea-Bed
Authority.

It is also necessary to consider the international legal perso-
nality of an international organisation. Depending on the appro-
ach which one takes to the concept of international legal per-
sonality, differing legal consequences are seen to stem from that
concept. Before discussing the implied powers of an international
organisation, an approach to this concept must be defined. In
Chapter 11, this topic is explained.

Although the principle of effectiveness is often suggested
as the basis of implied powers, Chapter III seeks to distinguish
the effectiveness concept from the concept of implied powers.

Before discussing the concepts of implied powers developed
before the three Courts, the conditions for applying these con-
cepts to the Convention must be considered. Chapter IV outlines
the different conditions concerning the application of the implied
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powers theory. The Permanent Court of International Justice
and International Court of Justice lack jurisdiction for autho-
ritative interpretation of the constitutive documents, unlike the
Court of Justice of the European Communities and the Sea-Bed
Disputes Chamber. Although the Court of Justice of the Euro-
pean Communities, similarly to the Sea-Bed Disputes Chamber,
has jurisdiction for authoritative interpretation of the constituent
documents, the law applied by the Court is Community Law as
distinct from international law. These condition must be noted
when the concepts of implied powers defined by the Courts are
applied to the Convention.

Chapter V examines advisory opinions rendered by the
Permanent Court of International Justice and the International
Court of Justice and discusses the concept of inplied powers
before these Courts. ' '

Chapter VI examines judgements and opinions given by the
Court of Justice of the European Communities and discusses the
concept of implied powers under Community Law.

Chapter VII, in providing general conclusions, applies the
concepts examined in Chapters V and VI, under the considerations
set out in Chapter IV of this thesis, to the International Sea-Bed
Authority and the Sea-Bed Disputes Chamber, and clarifies the
concept of implied powers under the Convention.

(1) U.N. Doc. A/CONF. 62/122 of 7 October 1982 and A/CONF.
62/122/Corr. 1 to 10. On 10 December 1982, the date of the opening for
signature, the Convention was signed on behalf of 117 States and two
other entities. The Convention will enter into force twelve months after
the date of deposit of the sixtieth instrument of ratification or accession,
in conformity with Art 308.
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I THE INTERNATIONAL SEA-BED AUTHORITY

The International Sea-Bed Authority is an organisation
through which States Parties organise and control activities in
what is known under the Convention as the “Area’’, namely the
sea-bed and ocean floor and subsoil thereof beyond the limits
of national jurisdiction, (1) Particularly with a view to administer-
ing the resources therein.(2) The Authority is endowed with inter-
national legal personality. Article 176 of the Convention pro-
vides:

The Authority shall have international legal personality and
such legal capacity as may be necessary for exercise of its
functions and the fulfilment of its purposes. (3)

The powers and functions of the Authority are stipulated

under Article 157, paragraph 2.
The powers and functions of the Authority shall be those
expressly conferred upon it by this Convention. The
Authority shall have such incidental powers, consistent
with this Convention, as are implicit in and necessary for
the exercise of those powers and functions with respect to
activities in the Area.(4)
An Assembly, a Council and a Secretariat are established as the
principal organs of the Authority. (5) The Enterprise is established
as the organ through which the Authority shall carry out the func-
tions. (6)

The Assembly consists of all the members of the Authori-
ty, of which all States Parties of the Convention are members;
and, as the sole organ of the Authority consisting of all the
members, the Assembly is considered the supreme organ of the
Authority, having the power to establish general policies in com-
formity with the relevant provisions of the Convention on any
question or matter within the competence of the Authority. (7
The Council, on the other hand, is comprised of 36 selected
members of the Authority and is the executive organ of the
Authority. It has the power to establish in conformity with the
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Convention and the general policies established by the Assembly,
the specific policies to be pursued by the Authority on any ques-
tion or matter within the competence of the Authority.(®) The
Secretariat, which comprises a Secretary-General and such staff as
the Authority may require, performs administrative functions.(®)
The Enterprise is the organ of the Authority which carries out
activities in the Area directly as well as the transporting, process-
ing and marketing of minerals recovered from the Area. (10)

Each principal organ of the Authority and the Enterprise
has responsibility for exercising those powers and functions which
are conferred upon it. In exercising such powers and functions
each organ shall avoid taking any action which may derogate from
or impede the exercise of specific powers and functions conferred
upon another organ. (1)

The Convention has specific provisions with regard to the
disputes arising from its interpretation and application. They are
dealt with first by the highest administrative body, the Assembly,
by means of rules, regulations and procedures, and then by the
judicial body, the Sea-Bed Disputes Chamber of the International
Tribunal for the Law of the Sea, by means of decisions and
advisory opinions.

The Assembly is endowed, under Article 160, paragraph 2,
subparagraph (n), with a power to decide which organ of the
Authority shall deal with any question and matter not specifically
entrusted to a particular organ, consistent with the distribution
of powers and functions among the organs of the Authority. (12)

The system of the peaceful settlement of disputes which
may arise from the interpretation and application of the Conven-
tion, is flexible enough to allow states various modes of peaceful
settlement, (13) ranging from informal non-compulsory procedures
to formal compulsory procedures entailing binding decisions.
The basic aim is that disputes arising from the Convention should
be settled by peaceful means of the parties’ own choice including
judicial settlement of a compulsory nature, thereby precluding
settlement of disputes by the use or threat of force. 14 The aim



THE DOCTRINE OF IMPLIED POWERS . .. 25

is realised in Part X1, Section 5; Part XV; and Annex VI.
The Sea-Bed Disputes Chamber is established as an inte-
grated part of the International Tribunal for the Law of the

Sea. (15)

It has jurisdiction in disputes concerning the inter-

pretation and application of the Authority’s constituent docu-

ments. 18 Article 187 of the Convention declares the jurisdiction

and access of the Sea-Bed Dispute Chamber to be as follows.(17)
The Sea-Bed Disputes Chamber shall have jurisdiction under
this Part and the Annexes relating thereto in disputes with
respect to activities in the Area falling within the following
categories:

(a)

(b)

(c)

(d)

disputes between States Parties concerning the inter-

pretation or application of this Part and the Annexes

relating thereto;

disputes between a State Party and the Authority con-

cerning:

(i) acts or omissions of the Authority or of a State
Party alleged to be in violation of this Part or the
Annexes relating thereto or of rules, regulations
and procedures of the Authority adopted in
accordance therewith;or

(ii) acts of the Authority alleged to be in excess of
jurisdiction or a misuse of power;

disputes between parties to a contract, being States

Parties, the Authority or the Enterprise, state enter-

prises and natural or legal persons referred to in article

153, paragraph 2(b), concerning:

(i) the interpretation or application of a relevant
contract or a plan of work;or

(i) acts or omissions of a party to the contract
relating to activities in the Area and directed to
the other party or directly affecting its legitimate
interests;

disputes bet\geen the Authority and a prospective con-

tractor who has been sponsored by a State as provided
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in article 153, paragraph 2(b), and has duly fulfilled
the conditions referred to in Annex III, article 4, pa-
ragraph 6, and article 13, paragraph 2, concerning the
refusal of a contract of a legal issue arising in the nego-
tiation of the contract;

(e) disputes between the Authority and a State Party,
a state enterprise or a natural or juridical person spon-
sored by a State Party as provided for in article 153,
paragraph 2(b), where it is alleged that the Authority
has incurred liability as provided in Annex III, article
22;

(f) any other disputes for which the jurisdiction of the
Chamber is specifically provided in this Convention.

But its competence is not free from limitation. Article 189 pro-

vides:

The Sea-Bed Disputes Chamber shall have no jurisdiction
with regard to the exercise by the Authority of its discre-
tionary powers in accordance with this Part; in no case shall
it substitute its discretion for that of the Authority. With-
out prejudice to article 191, in exercising its jurisdiction
pursuant to article 187, the Sea-Bed Disputes Chamber shall
not pronounce itself on the question of whether any rules,
regulations and procedures of the Authority are in con-
formity with this Convention, nor declare invalid any such
rules, regulations and procedures. - Its jurisdiction in this
regard shall be confined to deciding claims that the applica-
tion of any rules, regulations and procedures of the Author-
ity in individual cases would be in conflict with the con-
tractual obligations of the parties to the dispute or their
obligations under this Convention, claims concerning excess
of jurisdiction or misuse of power, and to claims for dam-
ages to be paid or other remedy to be given to the party
concerned for the failure of the other party to comply with
its contractual obligations or its obligations under this
Convention.
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According to these Articles, the exercise of the discretionary
powers by the Assembly or the Council of the Sea-Bed Authority
is not subject to judiéial review by the Sea-Bed Disputes Chamber.
For example, when such discretion has been exercised in the
actual promulgation or adoption of rules, regulations and pro-
cedures, the Chamber has no competence to decide whether the
rules, regulations and procedures adopted conform to the provi-
sions of the Convention. The competence is limited to a deter-
mination in individual cases whether or not a rule, regulation or
procedure is being properly applied. The competence of the
Chamber with regard to decisions with binding force includes the
examination of the application of rules, regulations and pro-
cedures in individual cases, but does not include the decision as to
their conformity with the provisions of the Convention. On
this matter, the Chamber exercises its jurisdiction under Article
191 by means of advisory opinions. This limitation upon the com-
petence of the Chamber with regard to the actions and decisions
of the Assembly or the Council is consistent with the view main-
tained by states seeking to protect the Authority from what they
consider to be unacceptable judicial encroachment upon the
legislative and discretionary powers of the Authority.

The Chamber also has jurisdiction under Article 191 to
deliver advisory opinions on legal questions arising within the
scope of the activities of the Assembly and the Council. 18
Article 189, which limits the jurisdiction of the Chamber with re-
gard to decisions of the Authority, does not apply to jurisdiction
to deliver advisory opinions. Therefore the Chamber may give an
advisory opinion, at the request of the Assembly or the Council,
on the exercise by the Authority of its discretionary powers and
pronounce on the conformity of the Authority’s rules, regulations
and procedures with the Convention or on the invalidity of any
such rules, regulations and procedures. This pronouncement lacks
any binding force. A

It is the function of the Chamber to apply the Convention
and other rules of international law not incompatible with the
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Convention, 19 as well as the rules, regulations and procedures
of the Authority adopted in accordance with the Convention, and
the terms of contracts concerning activities in the Area in matters
relating to those contracts. 20  Access in contentious case before
the Sea-Bed Disputes Chamber is open to State Parties, the Au-
thority, the Enterprise, state enterprises, and natural or legal
persons. @1 On the other hand access to the Chamber where an
advisory opinion is sought is limited to the Assembly and the
Council.??

(1) Art1,paral,subpara 1, of the Convention.
(2) Art 157, para 1, of the Convention.

(3) This provision was first proposed as Art 48 of the Informal
Single Negotiating Text, UN. Doc. A/CONF, 62/WP. 8/Pt. 1 (1975).
The First Committee and its subordinate negotiating groups did not par-
ticularly deal with the provision in the context of implied powers. See
also Art 52 of the Revised Single Negotiating Text, UN. Doc. A/CONF.
62/WP. 8/Rev. 1 (1976); Art 176 of the Informal Composite Negotiating
Text, UN. Doc. A/CONF. 62/WP. 10 (1977); Art 176 of the First Re-
vision of the Informal Composite Negotiating Text, U.N. Doc. A/CONF.
62/WP. 10/Rev. 1 (1979); Art 176 of the Second Revision of the Informal
Composite Negotiating Text, UN. Doc. A/CONF. 62/WP. 10/Rev. 2
(1980); Art 176 of the Draft Convention on the Law of the Sea (Informal
Text), UN. Doc. A/CONF. 62/WP. 10/Rev. 3 (1980).

(4) This provision was proposed by the Chairman of the First
Committee and the Co-ordinators of the Working Group of 21, whose
discussion is not made public, at the Resumed Eighth Session of the
United Nations Third Conference on the Law of the Sea, 19 July 1979-24
August 1979, as Art 157, para 1. Suggestions resulting from Consultation
Held by the Chairman and Co-ordinators of the Working Group of 21,
Document WG 21/2, reprinted as Report on Negotiations Held by the
Chairman and Co-ordinators of the Working Group of 21, UN, Doc.
A/CONF. 62/C. 1/L. 26, in Third United Nations Conference on the Law
of the Sea, Official Records, vol X1I, 77. Report on Negotiations Held by
the Chairman and Co-ordinators of the Working Group of 21 contained
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comments on the proposed articles, but does not mention the proposed
Art 157, para 1. The 47th and 48th Meetings of the Resumed Eighth
Session were devoted to discussions of the Report on Negotiation Held
by the Chairman and Co-ordinators of the Working Group of 21, but the
proposed Art 157, para 1, was not discussed almost at all. Cf Third
United Nations Conference on the Law of the Sea, Official Records,
vol XII, 58, para 17. Without being discussed virtually at all, the proposed
Art 157, para 1, was adopted as Art 157, para 2, of the Second Revision of
the Informal Composite Negotiating Text, UN. Doc. A/CONF. 62/WP.
10/Rev. 2 of 11 April 1980, which wording is practically same as Art 157,
para 2, of the Convention on the Law of the Sea 1982. The United
Nations Conference on the Law of the Sea, Official Records, vol XII,
134. See also Art 21 of the Informal Single Negotiating Text, U.N. Doc.
A/CONF. 62/WP. 8/Pt. 1 (1975); Art 21 of the Revised Single Negoti-
ating Text, UN. Doc. A/CONF. 62/WP. 8/Rev. 1 (1976); Art 155 of the
Informal Composite Negotiating Text, UN. Doc. A/CONF. 62/WP. 10
(1977); Art 157 of the First Revision of the Informal Composite Negoti-
ating Text, U.N. Doc. A/CONF. 62/WP. 10/Rev. 1 (1979).

(5) Art 158, para 1, of the Convention.

(6) There is no difference between principal organs and the Enter-
prise as far as compatibility with the distribution of powers and functions
clause, Art 158, para4. Under Art 24, para 1, of the Informal Single
Negotiating Text, UN. Doc. A/CONF. 62/WP. 8/Pt. 1 (1975), the Enter-
prise and a Tribunal were also the principal organs along with the As-
sembly, the Council and the Secretariat. Under Art 24, paras 1 and 2,
of the Revised Single Negotiating Text, U.N. Doc. A/CONF. 62/WP,
8/Rev. 1/Pt. 1 (1976), although the Enterprise was distinguished from
subsidiary organs which were stipulated in para 3 of the provision, it was
not provided for as one of the principal organs. Even so it was provided
for in the Convention itself. Under Art 156, para 1, the Tribunal was not
named as a principal organ, because the Tribunal was abolished as an organ
of the Authority and combined with the International Tribunal of the Law
of the Sea. Under Art 156, para 4, of the Informal Composite Negotiating
Text, UN. Doc. A/CONF. 62/WP. 10(1977), and Art 158, para 4, of the
First Revision of the Informal Composite Negotiating Text, U.N. Doc.
A/CONF. 62/WP. 10/Rev. 1 (1979), the Enterprise was not included as
one of the organs which shall act in a manner compatible with the dis-
tribution of powers and functions as provided in the Convention. Under
Art 158, paras 1 and 2, of the Second Revision of the Informal Composite
Negotiating Text, U.N.Doc. A/CONF. 62/WP. 10/Rev. 2 (1980), the
Enterprise was not stipulated as one of the principal organs, but it was
included in the separation of powers and functions clause, Art 158, para 4.
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This situation is the same in the present Convention. There is no dif-
ference, after the change in the Second Revision of the Informal Com-
posite Negotiating Text, between the principal organs and the Enter-
prise on this point. Principal organs are accountable to the Assembly as
specifically provided for in the Convention under Art 160, para 1. On the
other hand the Enterprise is subject to the directives and control of the
Council under Art 170, para 2. See also text, Chapter VII, B infra.

(7)  Arts 159 and 160 of the Convention.
(8) Arts 161 and 162 of the Convention.
(9) Art 166 of the Convention.

(10) Art 170 of the Convention.

(11) Art 158, para 4, of the Convention.

(12) Under Art 26, para 1, of the Revised Single Negotiating Text,
UN. Doc. A/CONF. 62/WP. 8/Rev. 1/Pt. 1 (1976), the power of the
Assembly to discuss any question or matter within the scope of that Part
of the Convention and make recommendations thereon was separately
stipulated from the power to indicate which organ shall be entrusted
with such questions and matters not specifically entrusted to a particular
organ of the Authority. Since the Informal Composite Negotiating Text,
U.N. Doc. A/CONF. 62/WP. 10 (1977), Art 158, para 1, two provisions
were combined together and since the Draft Convention on the Law of the
Sea (Informal Text), UN. Doc. A/CONF. 62/WP. 10/Rev. 3 (1980), Art
160, para 2, subpara (n), the provision was stipulated in the paragraph
which provided for the individual powers and functions of the Assembly,
contrasting with the Revised Single Negotiating Text, Art 26, para 1, and
the Informal Composite Negotiating Text, UN. Doc. A/CONF. 62/WP.
10/Rev. 1 (1979), Art 160, para 1, in which the provision was stipulated
in the clause of the general powers and functions of the Assembly along
with the general policies and the supreme organ clause. In the light of the
history of the drafting, the Assembly’s power to discuss the question or
matter within the sphere of the Authority and the power to decide upon
the entrusted organ, have been combined under the Informal Composite
Negotiating Text, Art 158, which the Convention follows under Art 160,
para 2, subpara (n). The Assembly, therefore, seems to have the power to
discuss any question or matter within the competence of the Authority.
See text accompanying note 16 of Chapter VII infra.
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(13) Arts 280-284 and 286-287 of the Convention.
(14) Art 279 of the Convention.
(15) Compare Revised Single Negotiating Text, Parts I and IV,
with Informal Composite Negotiating Text, Parts XI, Section 6, and XV,

which are now Parts XI, Section 5 and XV of the Convention.

(16) Arts 187, 188, 191 and 288, para 3, of the Convention.
See also Art 287, paras 1 and 2.

(17) See also Annex IV, Art 37 of the Convention.
(18) Art 1, para 1, subpara (3), of the Convention.
(19) Art 293, para 1, of the Convention.

(20) Annex VI, Art 38 of the Convention.

(21) Annex VI, Art 37 and Art 187 of the Convention.

(22) Art 191 of the Convention.

Il THE LEGAL CONSEQUENCES OF INTERNATIONAL
LEGAL PERSONALITY

The International Sea-Bed Authority has legal personality
under Article 176 of the Convention. There are two main ap-
proaches to the legal consequences which stem from the inter-
national legal personality of an international organisation. One
is the formal approach and the other is the material approach.

A. The Formal Approach
The formal approach holds that powers and functions of
the organisation are derived from its constituent document, im-

plied or delegated, and not from the fact that it has international
legal personality. The theories which fall within this formal



32 —REHIT HI0BEL S

approach would be classified into two groups: the theory of
delegated powers, attributed powers, or enumerated powers
on the one hand, and the theory of implied powers on the other
hand. @
1) Delegated Powers Theory
The theory of delegated powers says that an international
organisation possesses only those powers and functions which
are conferred upon the organisation by its constitution.
Kelsen, discussing the legal status of the United Nations,

says:

the United Nations has legally only the power to enter

into those international agreements which it is authorised

by special provisions of the Charter to include; and these

agreements are to be concluded, on behalf of the Organi-

sation through the organs determined by these special pro-

visions. 2)
He defines “juridical personality’® as “‘the capacity of being a
subject of legal duties and legal rights, of performing legal transac-
tions and of suing and being sued at law.”” 3 And he says that
an international organisation possesses legal personality in the
field of international law if the treaty constituting the organisa-
tion confers upon its organs the competence to exercise certain
functions in relation to the members, and especially the power to
enter international agreements establishing the duties, rights
and competence of the organisation. Thus the constituent treaty
need not expressly confer international legal personality on an
international organisation. The latter may or may not be implied
in the substantive provisions of the constituent treaty. However,
if the constituent treaty does not contain a provision expressly
conferring international legal personality upon the organisation,
that is to say unrestricted legal capacity under international
law, the organisation has only those special capacities which
are conferred upon it by particular provisions.® In Kelsen’s
view, there are two possibilities. Firstly, where there is an express
provision conferring upon an organisation international legal per-
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sonality, the organisation being an international person enjoys
the capacity as defined above. Secondly, where there is not such
an express provision, the organisation has “only those special
capacities as conferred upon it by particular provisions.” 5) He
adheres to the strict delegated theory as far as there is no explicit
provision to confer upon the organisation international legal per-
sonality. (6)
In the case of Commission de Communautés Européennes
c. Conseil des Communautés Européennes ( Accord Européen sur
les Transports Routiers ) , (hereforth referred to as E.R.T.A. Case)
the Advocate General of the Court of Justice of the European
Communities based his argument on the theory of delegated po-
wers.{7) In his submission to the Court, he said:
that authority of the Community organs must be regarded
as being what European law calls ‘ compétence d’attri-
bution” (in German “Enumerationsprinzip ”).... (8
He admitted that this “compétence d’attribution’ can be in-
terpreted fairly widely and there is a decision of the Court in this
context. But he maintained that this approach cannot be applied
to the authority of the EEC to conclude agreements with non-
members, and necessary powers for concluding agreements with
non-members are gained through Article 235.9 And he said:
such an extension is legally very difficult on the basis of
the law at present in force. The whole scheme of the
Treaty of Rome suggests that the authors of the Treaty
intended to limit the external authority of the Community
strictly to the cases they have expressly provided for.
In this connection it is instructive to compare the
European Coal and Steel Community Treaty with the
Treaty of Rome. Whereas in the ECSC Treaty the nego-
tiator of 1951 had laid down that (Article 6) ‘““in inter-
national relations the Community shall enjoy the legal
capacity necessary to perform its functions and to achieve
its aims”, the negotiators of the Treaty of Rome in 1957
confined themselves to stating that the Community has legal



34 —HEWTL EI0BEL B

personality (Article 210), but when dealing with external
relations they expressly stipulated in Article 228 that the
external authority of the Community could only be exer-
cised ‘‘in the cases provided for by the Treaty™.

Surely, to recognise that the Community has “implied
powers” in connection with negotiations with non-member
countries would be to go much further than was intended
by the authors of the Treaty and the States which signed
and accepted it? We, at any rate, think so, and this is the
main reason why we are proposing in this field a relatively
strict interpretation of the Treaty.(19)

Regardless of the submission of the Advocate General the
Court of Justice of the European Communities in the £ R. T.A.
Case examined whether there is a Community competence in the
external field in the sphere of transport, and laid the basis for
rejecting the theory of delegated powers. It held:

In the absence of specific provisions of the Treaty
relating to the negotiation and conclusion of international
agreements in the sphere of transport policy ... one must
turn to the general system of Community Law relating to
agreements with Non-Member States....

To determine in a particular case the Community’s
authority to enter into international agreements, one must
have regard to the whole scheme of the Treaty no less than
to its specific provisions.

Such authority may arise not only from explicit
grant by the Treaty ... but may equally flow from other
provisions of the Treaty.... (1D

Apart from the express powers conferred upon it by its
constituent instruments, it is inevitable that any international
organisation will require certain powers which are not expressly
conferred on it in order to discharge its functions. To meet
changing needs and circumstances on the dynamic international
level, the international organisation as a dynamic institution
itself, is recognised as having broader powers than delegated
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powers. There seems to be little doubt that, in practice, organisa-
tions take this view; and instances abound of organisations acting
in a manner which is not specifically provided for in their consti-
tuent documents.
2) Implied Powers Theory
The theory of implied powers propounds the view that an
international organisation also prossesses those powers, which
although not are conferred upon it by implication from the con-
stituent document as necessary for the performance of its func-
tions. Brownlie writes:
Particular care should be -taken to avoid an automatic
implication from the very fact of legal personality of
particular powers; such as the power to make treaties with
third states or the power to delegate powers. (12)
O’Connell says:
It is a mistake to jump to the conclusion that an organisa-
tion has personality and then to deduce specific capac-
ities from an a priori conception of the concomitants of per-
sonality. The correct approach is to equate personality
with capacities, and to inquire what capacities are fun-
ctionally implied in the entity concerned.(13)
Bowett also takes this approach, saying:
the test is'a functional one; reference to the functions and
powers of the organisation exercised on the international
plane, and not to the abstract and variable notion of per-
sonality, will alone give guidance on what powers may
properly be implied. (14
In the context of the European Communities, the European
Parliament, by its resolution declared also that the power derives
from the treaty, that is to say, from the explicit provisions read
in the context of the treaty as a whole and its specified objec-
tives and from the necessary implications which flow from the
provisions of the treaty. (15)
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B. The Material Approach
In contrast to the formal approach, the material approach
holds that once international personality has been verified, the
international organisation has certain powers and functions on
the international level from the very fact of its international
personality. The nature and degree of legal consequences stem-
ming from international personality vary for the writers adopting
this approach. But the common feature recognised among them
is the fact that certain categories of powers and functions are
derived from the notion of the international personality, and
hence these are to be enjoyed by every organisation entitled to
international personality irrespective of the provisions of its con-
stituent treaty.(16)
Oppenheim-Lauterpacht states the following:
Not being a State, and neither owning territory nor ruling
over citizens, the League did not possess sovereignty in the
sense of State sovereignty. However being an International
Person sui generis, the League was the subject of many
rights which, as a rule, can only be exercised by sovereign
States. (17
Seyersted, who is perhaps the leading proponent of the
material approach,(18) argues that international organisations
and States are on an equal footing from the point of view of their
legal capacities. In his view the international personality of inter-
national organisations is not based on the provisions of the consti-
tution or the intention of its framers but on the objective fact
of its existence. This “object personality” is founded in “general
and customary international law” (19 as is sufficiently proved by
practice. 20)  According to Seyersted, from the international
point of view, the only legal limitation on the inherent powers of
an international organisation are: a) the negative provisions of the
constitution forbidding the organisation to perform certain
actsD) ; b) the purposes of the organisation 22 ; ¢) the fact that
no organisation can make decisions binding upon the member
states relating to the exercise of jurisdiction over their territory,
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nationals, or organs without a special legal basis(?3) ; and d) that
an act must be decided and/or performed by the organ which is
competent, under the constitution and in accordance with any
procedures therein prescribed. 24
Kelsen refers to the Belgian proposal at the San Francisco
Conference, which read: “The Parties to the present Charter
recognise that the Organisation they are setting up posesses inter-
national status, together with the rights involves”. 25) Kelsen sub-
mits that if this had been accepted, the United Nations would
have had the power to conclude any treaty whatsoever, especially
treaties by which the United Nations accepts functions not con-
ferred upon it by the Charter. 2® In his view, in so far as the
international organisation is expressly endowed with international
legal personality, the organisation has the general power, not
capacity, to conclude any treaty because of its international legal
personality. Although Seyersted described Kelsen as a leader of
the delegated powers theory, 7 juding from what he states
above, so far as the organisation being expressly endowed with
international legal personality, Kelsen seems to have taken the
material approach.

Examining the status of the United Nations in the inter-
national plane, Weissberg seems to reject the material approach
and accept the implied powers theory saying:

the type of personality which is enjoyed by a non-territorial
entity, and the degree of that personality, cannot be con-
ceived on the basis of a priori concepts. Instead it must be
treated in accordance with the functions which the organi-
zation may undertake. Nor are all of these significant for
purposes of such a determination, but, rather, only those
express powers which ipso facto prove - or from which a
reasonable inference may be drawn - that the organization
has personality are of importance. (28)
Furthermore he says:

Personality and its scope are derived not only from the pur-
poses of an international entity as expressed directly in its
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constitutive document, but also as implied in the instru-
ment and as evolved in actual practice....

The possenssion of personality, based either on specific
provisions or powers from which a reasonable inference
may be drawn, or from which this tenet may be extracted,
enables the organization to achieve its primary aims. This is
because an entity so endowed may, in conjunction with its
primary functions, assume additional derivative powers and
thus enlarge its capacities. But this is not to say that per-
sonality empowers the organization to accomplish tasks
for which it was not founded, nor is the principle capable
of closing every lacuna. On the contrary, it must be em-
ployed in association with the substantive powers of the
organization. (29

He concludes that organisations endowed with international
legal personality can undertake two functions. 30
(1) Primary functions: these are powers and functions
specifically delegated and enumerated in the con-
stitutive instruments.
(2) Derivative functions: these are subdivided into two
different classes.

(a) those which may be implied; and

(b) those which are auxiliary in nature.

Moreover the derivative functions are derived not only from the
primary functions of the organisation but also from its interna-
tional legal personality. Finally, although he seems to have ac-
cepted the formal approach applying the implied powers theory as
examined above, citing the Case of Reparation for Injuries Suf-
fered in the Service of the United Nations,(31) = he concludes:
International juridical personality ... increases the powers,
rights and competence of the organization and, in this
respect, is not only a legal concept, but a supplementary

force as well. 32
Consequently Weissberg takes a somewhat indefinite posi-
tion concerning the legal relation between international legal



THE DOCTRINE OF IMPLIED POWERS . .. 39

personality and powers and functions of an international organi-
sation, This obscure conclusion is partly because of indiscriminate
use of the term ‘‘international legal personality’ by Weissberg.
Sometimes it employs the meaning of the complexity of powers
and functions and sometimes the legal concept. A careful distinc-
tion must be recognised, under the complexity of potential
activities of an organisation, between the legal concept and reali-
ties.

Rama-Montaldo submits a compromise suggestion, when he
writes that the material approach and the theory of implied
powers are not contradictory and each has a special field of appli-
cation. International organisations possess two categories of
rights: those which derive directly from their quality as an inter-
national person, and those which arise as implied powers from
their functional nature. He concludes:

The personality of international organizations derives
from certain objective criteria, and it gives rise to certain
categories of rights which enable the organization to man-
._ifest as a distinct entity on the international plane and
enter into relationship with other subjects of international
law, even if those rights are not mentioned in the consti-
tution. The concept of implied powers must in turn be
applied to the functions of the organization when certain
other powers or functions not provided in the constitution
are essential or necessary to implement the purposes or
functions already established in the constituent docu-
ment. 3%

The material approach seems, in the view of the present
writer, open to three main criticisms. In the first place this appro-
ach seeks to place, from the examples of practice, international
organisations in the same category as states as far as powers and
functions are concerned, but does not make any attempt to deter-
mine whether all those powers and functions, and the practice of
international organisations, are derived from a common element
of international personality. G4
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Secondly, the general assumption is that a state is the sub-
ject of the totality of rights and duties because it is an inter-
national person and they are inherent in the concept of inter-
national personality. Accordingly, if an international organisation
enjoys certain powers and functions and they coincide with those
of states, the conclusion is that it is an international person in the
same manner as a state. And because of the existence of inter-
national personality, an organisation also has the totality of
rights and duties inherent in the concept of international per-
sonality. (3% It is cited as an example of the powers which are
common between international organisations and states, viz the
power to conclude treaties, the power freely to organise its inter-
nal functioning, the power to maintain military forces, and the
power to operate ships under the flag of the organisation. (36)
Consequently, even though international personality is itself
deduced from the examples of specific powers and functions, the
general powers and functions are deduced from the very fact
of international personality.

Thirdly, there are three methods of interpreting a treaty,
and there is a shade of difference in the extent to which these
three methods emphasise the importance of the letter of a treaty.

Although there is controversy concerning the extent to which the
so-called “liberal” or ‘“‘extensive” methods are permissible under

this provision, Article 31, paragraph 1, of the Vienna Convention
on the Law of Treaties 1969 clearly adopted the text as the basis
of interpretation. 37 These approaches begin their interpretation
from the objective fact of the wording of a treaty and determine
the powers and functions of an organisation from a treaty text,
On the other hand, the material approach begins its interpretation
from the notion of international personality whether it is intro-
duced implicitly or explicitly by the treaty. The very existence of
the notion confirms its powers and functions. All the powers
and functions that a state has are deemed to have been conferred
upon an international organisation g priori, and according to cer-
tain tests,3®  the powers and functions of the organisation
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would be limited. In so far as the text of a treaty is the primary
source for interpreting the powers and functions of an inter-
national organisation, there is little scope for the material ap-
proach.

C. Conclusion

In the Advisory Opinion on Reparation for Injuries Case,
the International Court of Justice expressly rejected to accept
the material approach saying:

This [the concept of international personality] is no doubt
a doctrinal expression, which has sometimes given rise
to controversy. But it will be used here to mean that if
the Organization is recognized as having that personality,
it is an entity capable of availing itself of [rights flowing
from] obligations incumbent upon its Members.(39)
It seems to the present writer that the Court saw no legal conse-
quences arising from international personality. The Court ac-
cepted that international personality could be possessed by en-
tities other than states, when it held:
Throughtout its history, the development of international
law has been influenced by the requirements of inter-
national life, and the progsessive increase in the collective
activities of States has already given rise to instances of
action upon the international plane by certain entities
which are not States. This development culminated in the
establishment ... of an international organization whose
purposes and principles are specified in the Charter of the
United Nations. But to achieve these ends the attribution
of international personality is indispensable. (40)

The Court again emphasised this point of view, when ex-
amining the following: the organs of the United Nations, their
tasks and the position of Members in relation to the United
Nations and, finally, practice particularly the practice of con-
cluding conventions. 41) It said:

the Organization was intended to exercise and enjoy, and
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is in fact exercising and enjoying functions and rights which
can only be explained on the basis of the possession of a
large measure of international personality and the capacity
to operate upon an international plane. It is at present the
supreme type of international organization_ and it could not
carry out the intentions of its founders if it was devoid of
international personality .... 42
Accordingly, the Court came to the conclusion that the Orga-
nisation was an international person. This meant that it was
a subject of international law and capable of possessing inter-
national rights and duties, and that it has capacity to maintain
its rights by bringing claims of an international nature. After
separating the concept of international personality from the
international organisation and the rights and duties of the inter-
national organisation, the Court decided whether the sum of the
international powers of the United Nations comprised the power
to bring the kind of international claim described in the request
by examining the United Nations’ purposes and functions as
expressed or implied in its constituent document. 43

If the Court had, to some degree, taken the material ap-
proach, it would not have been necessary for it to examine the
United Nations’ purposes and functions. The power of the
United Nations to bring the international claim could have been
introduced directly from the concept of the interntional per-
sonality conferred upon the United Nations. Instead the Court
took pains to define international personality and examined the
purposes and functions of the United Nations. The Court in this
case clearly seems to have taken the formal approach and adopted
the theory of implied powers. 44

It is suggested by the Court in the Reparation for Inju-
ries Case that the correct approach to the legal consequences of
international legal personality of an international organisation is
to define international personality as the capacity to maintain
powers, rights and duties on the international plane and investi-
gate separately what powers, rights and duties are derived from
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the constituent document.

Consequently, although Article 176 of the United Nations
Convention on the Law of the Sea 1982 stipulates that the Inter-
national Sea-Bed Authority has international legal personality,
the Authority’s competence and legal personality must be dis-
cussed separately. It seems to be incorrect to derive certain ca-
pacities for an international organisation from the notion of inter-
national personality itself. Moreover it seems too strict an ap-
proach, bearing in mind the dynamic and changing life of the’
international organisation in the international sphere, to concen-
trate on the delegated powers in the constituent document only.
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111 PRINCIPLE OF EFFECTIVENESS

Before discussing the theory of implied powers, an ap-
proach of interpretation expressed as the principle of effectiveness
seems to need to be clarified. The principle of effectiveness,
which is expressed in a Latin maxim, uf res magis valeat quam
pereat, is sometimes defined as a notion which includes the
theory of implied powers. As we are going to discuss in this
Chapter, there is a great variety of definition of the principle,
depending on the approach of interpretation taken, and there
seems to be no general consent in respect of the ground from
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which effectiveness is derived and the limit of the principle of
effectiveness. The purpose of this Chapter is to discuss various
definitions of the principle of effectiveness to exclude the
principle from criteria for deciding the extent of powers being
implicitly sought from the constituent document of an inter-
national organisation.

A. Effectiveness

There are, amongst others, three main schools of thought
on the subject of interpretation. (1) They are referred to as
the “ordinary meaning of the words” or “textual” method® ;
the ““intentions of the parties” or ‘‘subjective” method 3) and
“aims and objects” or ““teleological’”’ method.®

There is a principle often referred to as the principle of
effectiveness which the courts apply along with the three
methods to interpret treaties. This principle is also described in
a Latin maxim, ut res mgis valeat quam pereat, namely, it is better
for a thing to have effect than to be made void. When this princi-
ple is applied to the constituent document of an international
organisation, the principle maintains that an organisation must
have a particular power in order to discharge its powers, purposes
and functions effectively. The power derived from the concept
of effectiveness is occasionally called implied power.®)

The principle is defined widely by some writers and nar-
rowly by others.

In a wide sense, it is defined, not so much as a method
of interpretation, but as the purpose to which those methods
of interpretation must be applied to produce the result.(®
Lauterpacht, using the subjective method, defines the principle
of effectiveness widely, when he says that the intention of the
parties, express or implied, is the law, and any considerations
of effectiveness or otherwise which tend to transform the ascer-
tainable intention of the parties into a factor of secondary impor-
tance, are inimical to the true purpose of interpretation. In so far
as the rule of effectiveness is identical with the principle of good
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faith, it has a full jurisdication of its own and cannot be regarded
as a technical or artificial rule of comstruction. No principle
of effectiveness can properly endeavour to give legal efficacy
to clauses or instruments which were not intended to produce
such results. Lauterpacht cites the Reparation for Injuries Case
as an example of a case in which the Court applied the principle
of effectiveness. (7
The principle is also narrowly defined as one of the methods
of interpretation. Article 31, paragraph 1, of the Vienna Conven-
tion on the Law of Treaties 1969 provides:
A treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and
purpose.
And the International Law Commission’s commentary with re-
gard to the provision reads:
The Commission, however, took the view that, in so far as
the maxim wut res magis valeat quam pereat reflects a true
general rule of interpretation, it is embodied in [Article 31,
paragraph 1] .... When a treaty is open to two interpre-
tations one of which does and the other does not enable
the treaty to have appropriate effects, good faith and the
objects and purposes of the treaty demand that the former
interpretation should be adopted. Properly limited and
applied, the maxim does not call for an “extensive” or
“liberal” interpretation in the sense of an interpretation
going beyond what is expressed or necessarily to be implied
in the terms of the treaty. Accordingly, it did not seem
to the Commission that there was any need to include
a separate provision on this point. Moreover, to do so
might encourage attempts to extend the meaning of treaties
illegitimately on the basis of the so-called principle of
“effective interpretation”. (8
The Commission clearly employed the textual method applying
the maxim and principle of effectiveness as defined by it, in
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contrast to the principle of “effective interpretation”. The
members of the Commission think that the maxim wu¢ res magis
valeat quam pereat embodied in Article 31, paragraph 1, does not
allow an extensive or liberal interpretation. On the contrary the
principle of “effective interpretation™ is regarded as the approach
to interpretation that the maxim intends to avoid.
De Visscher, indirectly defining the principle of effective-
ness, resorts to the subjective method, saying:
If in principle a treaty must be interpreted in such a way as
will allow it to achieve the aims of the parties to it (the
principle of “‘effectiveness”, often expressed in the maxim
ut res magis valeat quam pereat), the search for this aim
must not degenerate into abstract reasoning as to an aim
which is supposed to have been that of the Parties, the
partial ineffectiveness of the treaty can be explained in fact
by the deliberate intention of the Parties not to commit
themselves beyond a certain point. 9 :
The principle can also be applied under the teleological meth-
od. Schwarzenberger defines the teleological method as follows:
such a construction pays little attention to the letter
of a treaty, but concentrates on the effective realisation of
its objects and purpose or, in other words, its spirit. 19
And citing the Latin maxim, ut res magis valeat quam pereat,

he describes the principle ‘battle-cry of functional treaty inter-
pretation”. 1)

B. Cases

In  Interpretation of Peace Treaties [Second Phase), the
International Court of Justice was asked by the General Assembly
of the United Nations for an Advisory Opinion as to whether the
Secretary-General could appoint the third member of a commis-
sion to hear disputes concerning the interpretation or execution of
three 1947 Peace Treaties when one party failed to appoint its
member and, if so, whether a commission consisting of the third
member and the appointee of the other party could hear a
dispute. 12)
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The Court rendered the advisory opinion as follows con-
cerning treaty interpretation.

While the text in its literal sense does not completely ex-
clude the possibility of the appointment of the third mem-
ber before the appointment of both national Commis-
sioners, it is nevertheless true that according to the natural
and ordinary meaning of the terms it was intended that the
appointment of both the national Commissioners should
precede that of the third member ....

The Secretary-General’s power to appoint a third
member is derived solely from the agreement of the parties
as expressed in the disputes clause of the Treaties; by its
very nature such a clause must be strictly construed and can
be applied only in the case expressly provided for therein ....
The power conferred upon the Secretary-General to help
the parties out of the'difficulty of agreeing upon a third
member cannot be extended fo the situation which now
exists. (13)

And also:
The breach of a treaty obligation cannot be remedied by
creating a Commission which is not the kind of Commis-
sion contemplated by the Treaties. It is the duty of the
Court to interpret the Treaties, not to revise them.

The Principle of interpretation expressed in the max-
im: Ut res magis valeat quam pereat, often referred to
as the rule of effectiveness, cannot justify the Court in
attributing to the provisions for the settlement of disputes
in the Peace Treaties a meaning which, as stated above,
would be contrary to their letter and spirit. 14

The Court thus in this case refused to apply the principle of
effectiveness and instead applied the textual method for the power
of the Secretary-General of the United Nations under the Peace
Treaties. '

The same limitations were recognised by Judge Read in the
following passage from his Dissenting Opinion in the same case,
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when he said:
In the cases which have been cited above [P.C.I.J., Series
B, Nos. 2 and 3, 6, 7, 8 and 9, 13, and Series A., No. 22.
(1949] 1.C.J. Reports 174. Cited at 233-234.], the Per-
manent Court went a very long distance by way of inter-
pretation to give effect to the principle of effectiveness ....
The Permanent Court has always recognized that the appli-
cation of the principle of effectiveness is subject to differ-
ent considerations. It is, however, necessary to admit
that there is no instance in which the Permanent Court
intimated that it would apply the principle of effectiveness
if application involved doing violence to the terms of the
treaty provisions under consideration. (15)

Judge Read, however, did not think that interpretation according

to the principle of effectiveness would do violence to the ternis of

the Peace Treaties. Accordingly he stated his position as follows:
The problem of interpretation with which the Court is
confronted is a choice between two possible constructions,
neither of which does violence to the language of the
Treaty and both of which are based upon inferences drawn
from the expressions actually used in the text.

In these circumstances, it seems to be clear that
the Court is not precluded from adopting either of the
foregoing interpretations .... (16)

Under these considerations, Judge Read concluded that, of the
two technically possible constructions, the one to be adopted was
that which would give the treaty its maximum effect, or at any
rate prevent it from being deprived of due effect.17)

Judge Read, again applying the principle of effectiveness,
argued in favour of the Court’s jurisdiction in Anglo-Iranian
0il Co. Case [Jurisdiction], a position not shared by the majority.
He reasoned as follows:

This Court is directly bound by the provisions of the
Charter and it is “‘the principal organ of the United Na-
tions”’. It cannot ignore the Preamble of the Charter, and
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its statement of Purposes and Principles. It cannot overlook
the fact that acceptance of the compulsory jurisdiction of
the Court is one of the most effective means whereby
Members of the United Nations have sought to give prac-
tical effect to the Preamble and to the Purposes and Princi-
ples. I should be failing in my duty as a judge, if I applied
a rule of interpretation designed to frustrate the efforts of
Members to achieve this object. 18

In a leading case,: Fédération Charbonniére de Belgique c.
Haute Autorité de la CE.C.A., 19 the Court of Justice of the
ECSC applied the principle of effectiveness in the context of the
ECSC Treaty. The plaintiffs, an association of all the collieries of
Belgium, brought an action challenging the validity of Decision
22/55 and the Letter of 28 May 1955.2% Decision 22/55 had
fixed the selling prices for Belgian coal and the plaintiffs chal-
lenged the legal competence of the High Authority to fix these
prices. By Article 61 of the Treaty, 21 the High Authority can
fix maximum and minimum prices if it finds that such a decision
is necessary to attain the objectives defined in Article 3 and par-
ticularly in paragraph (c) thereof, ?? but may not fix selling
prices in between these two levels. Further, Article 26, para-
graph (a), of the Convention containing the Transitional Provi-
sions 1951 declares that prices lists shali not be changed without
the High Authority’s agreement. (23) Plaintiff alleged the basic
assumption of the Treaty was that enterprises were to run their
own affairs. It could therefore not be assumed that this had con-
ferred the power on the High Authority to fix prices. @4

The question arose, therefore, wether this provision gave
the High Authority the power to allow or to prevent coal prices
being changed after they had been fixed and, in addition, whether
it gave it the power to fix these prices in the first place.

The plaintiffs quite naturally claimed that, before the
Treaty came into force, enterprises had been able to fix their own
prices, therefore their power to do so must continue after that
date unless there was an express provision in the Treaty bringing
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that power to an end.

The Court held:

The plaintiffs contended ... that the absence in the Treaty
of an express power to fix prices by administrative action
prevents the recognition of such power .... In the opinion
of the Court, ... it is permissible, without involving a wide
reading, to allow a rule of interpretation that is generally
admitted as much in international law as in municipal law,
by which the norms established by an international treaty
or by a law, imply those norms without which the former
would not make sense or would not permit of a reasonable
and useful application. (2%

Under the system set up to subsidise imported scrap, the High
Authority of the ECSC as empowered to impose a levy upon
certain consumers of Community produced scrap and with the
funds thus raised it paid a subsidy to the consumers of imported
scrap. The High Authority, however, without any fault on its
own part, paid out a subsidy to a consumer who was not entitled
to it. The question thus arose whether, in default of an express
provision on this subject, the High Authority could demand back
the payment wrongly made. The Court stated:

The subsidy arrangement to which numerous en-
terprises of the six countries of the Community which
are consumers of scrap have been compulsorily subjected
will always enable errors to be made in the payment of the
amount of the subsidy and it must, therefore, be admitted
that the legal basis of an obligation to contribute implies the
right to enforce repayment because without this obligation
the subsidy system ... could not be operated in a reasonable
manner. Thus an express authorisation was not neces-
sary.... (26)

C. Conclusion
As we have seen, the definition by writers of the princi-
ple of effectiveness varies. The principle is, in the view of
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Lauterpacht, superior to other methods of interpretation. It is
also, in the views of many other writers, argued as one of the
methods. Among the writers who regard the principle of effec-
tiveness as a method of interpretation, there is no agreement
about the grounds from which effectiveness is derived and the
limit of the principle. In two cases the International Court of
Justice admitted the existence of the principle although, Judge
Read dissenting, it declined to apply the principle of effective-
ness to an organ of an international organisation and an inter-
national organisation, arguing that the Court in various cases
employed the restrictive interpretation with regard to the jurisdic-
tion on peaceful settlement of disputes.(27' Neither writers nor
judges seem to agree on which of these three methods of inter-
pretation should be taken to apply the principle of effectiveness.
And according to the method taken, the weight of express powers
in the treaty is different. Even within the same method, especially
in the teleological method, there is a subtle shade of difference
in the importance of provisions themselves.

These obscurities in the definition of the principle are partly
due to a free use of judicial discretion. In the first instance,
whether a court may apply the principle of effectiveness is within
the discretion of the court. Secondly, there is no assurance that
either one of the two definitions, the wider or narrower one, the
court will apply to define effectiveness. Even when the court
applies the narrow definition, there is no assurance that which
methods, namely the textual, the subjective, or the teleological,
the court may use to define the effectiveness. It seems that there
is no guarantee that a judge, bent upon achieving a desired result,
will not purport to base his decision upon a rule which nominally
covers the issue but in fact has little to do with it. Indeed there
is no necessity for the judge to use any method of interpretation
at all.?® Thirdly, it is not possible to predict how much atten-
tion the court will pay to the limit of the principle of effective-
ness. Although this is a direct consequence of the grounds from
which the principle of effectiveness is derived, there is no agree-
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ment in defining the limit from the text. On this point, as so
often happens, the difference of view not only relates to the
method to be applied but also to the effect of its actual applica-
tion on the particular case. Another reason is that the Latin
maxim, ut res magis valeat quam pereat, permits broad interpre-
tation. Although the principle of effectiveness is said to be de-
rived from it, and is cited in most of the writing and cases as the
expression of the principle, it merely says that it is better for a
thing to have effect than to be made void. It may be defined as a
good faith, excluding the principle, as it is defined in the com-
mentary by the International Law Commission.??  On the
other hand, among the writers and cases that named the maxim
as the expression of the principle of effectiveness, there is great
variety in what they derived from the principle.

There is no general consent in respect of the ground from
which effectiveness is derived and the limit of the principle of
effectiveness. Yet one conclusion seems to follow from the dis-
cussion above. The Permanent Court of International Justice
and the International Court of Justice, in the cases not dealing
with the jurisdiction of peaceful settlement of disputes, seem
to apply more rigid and stringent criteria, expressed as theory of
implied powers, than the principle of effectiveness. This means
that an international organisation also possesses those powers
which, although not expressly endowed by its constitution, are
conferred upon it by implication from the constituent docu-
ment for the performance of its functions. This is also true of the
Court of Justice of the Furopean Communities in its later cases.
One may argue, it is true, that the theory of implied powers and
the principle of effectiveness would lead to the same conclusion
concerning the powers of an international organisation and its
organs. One may also argue that the principle of effectiveness
when applied to the powers and functions of an international

organisation leads to the theory of implied powers.(30) But the
points of the arguments in the cases are the criteria to be applied

in the constituent document with regard to the implied powers.
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Although the principle of effectiveness, however it may be de-
fined, could be always used as an approach of interpretation of
any text, the theory of implied powers, which will be discussed
later in detail, seems to be applied by the international courts with
regard to these points. Development of the criteria applied
to evince the powers seems to be evident in Community Law. @D
Although the theory of implied powers is not free from judicial
discretion and approaches to interpretation which cause principle
of effectiveness to appear vague, the theory of implied powers
seems to impose upon the courts more rigid and stringent criteria
for deciding the extent of powers of an international organi-
sation.

(1) Other classification is also possible. See for example
Schwarzenberger, International Law (3rd ed 1957), vol 1, 498 et seq.

(2) Polish Postal Service in Danzig, [Advisory Opinion] [1925]
P.C.LJ., Series B, No. 11, 6 at 39; Interpretation of the Convention
of 1919 concerning Employment of Women during the Night. [Advisory
Opinion] [1932] P.C.LJ., Series A/B, No. 50, 365 at 373; Reparation
for Injuries Case, [Advisory Opinion] [1949] 1.C.J. Reports 174 at 178-
179; Competence of the General Assembly for the Admission of a State
to the United Nations, [Advisory Opinion] [1950] I1.C.J. Reports 4 at 8;
Ambatielos Case [Jurisdiction], [1952] 1.C.J. Reports 28 at 45; Anglo-
Hanign Oil Co. Case [Jurisdiction], {19521 1.C.J. Reports 93 at 104-105
and 110; Effect of Awards of Compensation made by the United Nations
Administrative Tribunal, [Advisory Opinion] [1954] 1.C.J. Reports 47 at
51.
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1926. (Final Protocol, Article VI), [Advisory Opinion] [1928] P.C.LI.,
Series B, No. 16, 4 at 19; Access to German Minority Schools in Upper
Silesia, [Advisory Opinion] [1931] P.C.1J., Series A/B, No. 40, 4 at 16;
Constitution of the Maritime Safety Committee of the Inter-Govern-
mental Maritime Consultative Organization, [Advisory Opinion] [1966]
1.C.J. Reports 150 at 160 and 162-163; Legal Consequences for States of
the Continued Presence of South Africa in Namibia (South West Africa)
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notwithstanding Security Council Resolution 276 (1970), [Advisory
Opinion] [1971] 1.C.J. Reports 16 at 223 (D.O.).

(4) The Case of the S.S. “Lotus”, [Judgment] [1927] P.C.1J .,
Series A, No. 10, 4 at 17; Case Concerning Rights of Nationals of the
United States of America in Morocco Case, [Judgment] [1952] 1.C.J.
Reports 176 at 196; Admissibility of Hearing of Petitions by the Commit-
tee on South West Africa, [Advisory Opinion] [1956] 1.C.J. Reports 23 at
28; Case of Certain Norwegian Loans, [Judgment] [1957] 1.C.J. Reports
9 at 24; Certain Expenses of the United Nations (Article 17, paragraph 2,
of the Charter), [Advisory Opinion] [1962] 1.CJ. Reports 151 at 186
(8.0)).
of Effectiveness in the Interpretation of Treaties” (1949) 26 B.Y.I.L. 48
at 172; Schwarzenberger, supra at note 1, at 522; McMahon, “The
Court of the European Communities Judicial Interpretation and Inter-
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Doc. A/6309/Rev.l. Reprinted at [1966] I Yearbook of the Inter-
national Law Commission 169 at 219.

(9) De Visscher, Théories et Réalités en Droit International Public,

(3rd ed 1960), 317-318. (writer’s translation) See also O’Connell, Inrer-
national Law (2nd ed 1970), vol 1, 253 and 254.

(10) Schwarzenberger, supra at note 1, at 517. See also Harris,
Cases and Materials on International Law (3rd ed 1983) 597.
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22 October 1949,
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(14) Ibid, 228-229.

(15) Ibid, 238.
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(17) Ibid, 235 et seq.
(18) [1952] 1.C.J. Reports 93 at 143-144 (D.0.).

(19) Affaire 8/55, (1955-1956) 11 Recueil de la Jurisprudence de
la Cour 199. See also McMahon, supra at note 5, at 341 et seq.

(20) For the text of these see ibid, 93 and 83 respectively.

(21) Art 61 of ECSC Treaty provides:

the High Authority may fix for one or more products

subject to its jurisdiction:

(a) maximum prices within the common market,
if it deems that such a decision is necessary to
attain the objectives defined in Article 3 and
particularly in paragraph (c) thereof:

(b) minimum prices within the common market,
if it deems that a manifest crisis exists or is im-
minent and that such a decision is necessary to
attain the objectives defined in Article 3; ...

(22) Art 3(c) of ECSC Treaty provides:
Within the framework of their respective powers and
responsibilities and in the common interest, the insti-
tutions-of the Community shall:

* * *

(c) seek the establishment of the lowest prices which
are possible without requiring any corresponding
tise either in the prices charged by the same entes-
prises in other transactions or in the price-level as
a whole in another period, while at the same time
permitting necessary amortization and providing
normal possibilities of remuneration for capital
invested.

(23) Convention containing the Transitional Provisions 1951, Art
26, para (a) provides:
The equalization system is intended from the beginning
of the transitional period:
(a) to make it possible to bring the price of Belgian
coal as close as possible to its price in the Common
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principles shall not be changed without the High
Authority’s agreement.
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