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The　Position－of　Internationa1Law　in

Irish　Municipa1Law（II）

The　Reception　of　International　Law　in　the

Republic　of　Ireland

Eiichi　Usu㎞

　　The　issue　involved　in8m75切fαma　Cm打m〃〃∫オmm∫〃力Co．

．〃m〃e6v．De工α∫Mommαs㈹　was　irreconci1able　inconsistency

between　the　protection　of　individua1right　based　on　a　contract

．舳d　the　mIe　of　sovereign　immunity　estab1ished　in　common　law

as　we11as　in　intemational　law．Although　Judge　O’Byrne　con一

．cluded　that　the　act　of　Morenas　cou1d　not　be　considered　act　of

sovereignty，he　further　said　as　follows：“The　immunity　of　so＿

vereign　States　and　their　rulers　fom　the　jurisdiction　of　the

－Courts　of　other　States　has　long　been　recognised　as　a　principle

of　intemationa11aw，and　must　now　be　accepted　as　a　part　of

・our　municipal　lawろy　mαsom　o∫λ〃。～e29，切m．3，oグ。m　Con－

5柳〃κon，which　provides　that　Ireland　accepts　the　generally

recognised　principles　of．interIlationa11aw　as　its　rule　of　conduct

－in　its　relations　with　other　States．”u9〕Judging　from　this　clear一

・cut　statement，it　follows　that　the　generally　recognised　principle

－of　sovereign　immunity　has　been　received　through　Article29．3

・cf　the　Constitution　into　part　of　Irish　municipaI1aw，and　that

as　far　as　it　is　so　received，ArticIe29．3　of　the　Constitution
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necessari1y　confers　rights　upon　individuals　to　plead　or　invoke

such　internationa1rules　in　Irish　courts．　This　construction　of

Article29．3is　certainly　incompatib1e　with　that　in　the6工〃一

9乃J6兆　and　in　fゐe　Sfαfe（ノemm5mgs）v．　Fm〃。mg　cases．　It　is　true

that　Irish　statutes　are　silent　on　this　point，and　so　it　would　not

be　impossible　to　argue　that，as　a　result　of　such　si1ence，an

established　rule　of　customary　intemational　law　（sovereign

immunity）should　be　applied　in　Irish　courts　as　we11　as　in　Eng1ish

courts．But　it　might　be　better　to　think　that　the　rule　has　already

been　incorporated　into　common　law，and　so　it　could　be　applied

in　Irish　courts．At　any　rate，Judge　O’Byme，deciding　that　the

plaintiff　was　instituting　action　not　against　Spain　but　against　De

Las　Morenas　himself，su㏄eeded　in　balancing　between　the　pro－

tection　of　the　Irish　national’s　rights　and　the　exacting　rule　of

sovereign　immunity．Nevertheless，it　has　to　be　admitted　that

his　interpretation　of　Article29．3put　forward　in　this　case　was

misleading．I　should　think，as　in　theδZ〃g〃銚and肋e　Sfαチe

（ノm〃mgs）v．Fm〃。mg　cases，that　Article29．　3of　the　Cons－

titution　does　not　confer　any　rights　on　individuals　in　view　of　the

verbatim　interpretation　and　the　intent　of　that　Article．

　I　wish　to　deal　with　some　points　affecting　the1egal　nature　of－

the　Universal　Declaration　of　Human　Rights　（1948）　before

attempting　to　evaluate　the　Statement；for　that　Dec1aration　was

referred　to　on1y　in　the　context　of　J．B．McCartney’s　formula－

tion　but　sti11remains　unexamined．The　point　was　shown　in　the

judgment　of　theλ〃〃。αガ。m　oアMゴ。加e’Woo必。ase；ω　but，

unfortunately，it　was　not　properly　dealt　with　therein．　In　the

Supreme　Court　it　is　argued　for　Woods，〃e7α肋，that，since

Penal　servitude　is　rePugnant　to　Article4．　1of　the　Universa1
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Declaration　of　Human　Rights，the　custody　of　Woods　is　unlawful．

Judge　O　D直1aigh　answers　that　that　Declaration　is　not　part　of

Irish　domestic　law．伽〕　This　conclusion　is　entirely　correct，but

his　reasoning　is　prob1ematica1．He　re1ies　on　Article29．6of　the

ConstitutionandonthejudgmentoftheOZα佃〃6兆。ase．｛2I〕

　　It　is　only　too　clear　that　Artic1e29．　6　of　the　Constitution　is

concemed　with　intemationa1agreement，i．e．treaties．

　It　is　admitted　that　that　Declaration　is　not　a　treaty　and　is　no

more　than　a　declaration　of　no　lega1obligatioη．　　　Therefore，

Judge6D61aigh　could　not　have　dePended　uPon　this　Artic1e．

　And，indeed，it　is　argued　in　the　Supreme　Court　for6Laigh16is

that　the　detention　concemed　is　contrary　to　some　articles　of　that

Declaration，but　the　Supreme　Court　did　never　refer　to　this

point　in　its　judgment　as　far　as　I　could　make　sure．　　Neither

judge　Davitt　of　the　High　Court　nor　Judge　Maguire　C．J．of　the

Supreme　Court　gave　any　opinion　about　that　Declaration　in　the

δムαゴ9〃6ゐ　case，　so　that　again　Judge　O　D直1aigh　cou1d　not

have　re1ied　upon　the0ムαゴ助肋s　case　for　that　matter．　This

is　a1so　true　of　Judge　Walsh　in　the　same　caミe（〃〃。〃。m　oア

M．Wooゐ）．　　　The　correct　view　on　the　legal　nature　of　that

Dec1aration　was　set　forth　by　Judge　Maguire　in肋e8倣e（D〃一

ggm）v．Tαμeツ。ase．　　　According　to　him，｛22〕’this　Declara＿

tion　does　not＿。。．purport　to　be　a　statement　of　the　existing　law

of　nations．Far　from　it．　　　The　Declaration　itself　states　that

it　proc1aims“a　common　standard　of　achievement　for　all　peoples

and　all　nations＿＿．”　　　The　Declaration，therefore，though

of　great　importance　and　significance　in　many　ways，is　not　a

guide　to　discover　the　existing　principles　of　intemational，law．’

From　this　viewpoint，it　would　have　been　possibIe　in　theλ助〃一
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叩”κom　o！M．Woo必。ase　to　dismiss　more　easily　and　more　pro＿

perly　such　an　argument　as　invoking　that　Declaration．

　　　　　　　　　　　　　§　　　　　　　§　　　　　　　§

＜Critical　Evaluation　of　the　Statement＞

　　It　wou」d　seem士hat　I　happened　to　suggest　the　answer　to　the

statement　in　the　above－mentioned　considerations　of　the　Irish

Position　towards　intemationa11aw　and　of　Article　29．　3，Irish

Constitution，but　I　would　like　to　examine　the　statement　of　the

Irish　members・of　the　Law　Enforcement　Commission　without

any　preoccupation．　This　statement　consists　of　four　sentences，

and　it　is　convenient　for　discussion　to　attach　No．1，2，3and4

to　the　first，　second，　third　and　fourth　sentence　respective1y．

　　Sentence　No．1corresPonds　to　Judge0’Byme’s　dictum　in　the

De　ZωMmemα5case（see　above　p．93）．Apart　from　interpreta－

tion　of自Artic1e　29．3of　the　Constitution，what　law　on　earth

is’carried　into　Irish　nationa11aw’p　It　is　difficult　to　say

whether　mu1tilateral　treaties　of　law－making　nature　are　included

in　it，but　other　treaties，at1east，cannot　be　regarded　as　giving

the‘genera11y　recognised　principles　of　intemationa11aw’．It　is，

after　a11，most　proper　to　think　that　the　genera11γrecognised

principle　of　international　law　refer　to　the　estab1ished　rules

of　customary　intemationa11aw．　　Then，what　it血eans　to

carry　such　rules　of　intemationa11aw　into　Irish　nationa11aw

is　that　individuals　can　Protect　their　－rights，　invoking　those

international　rules　in　Irish　courts，or　can　seek　to　get　the　duties

prescribed　by　those　rules　enforced　in　Irish　courts．　　　Sentence

No．1quaIifies　its　own　statement　by　adding‘to　the　extent　set

out　in　the　provisions　of　Aricle29．3of　the　Constitution’．　But

would　it　be－ 垂盾唐唐奄bhe　to　think　that　Articlら29．3bestows　such　a
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right　on　individuals　P

　　Sentence　No．21itera11y　cites　Article29．　3．　It　must　be

noted　that　Ireland　accePts　the　generally　recognised　principles

of　intemationa11aw，i．e．customary　intemationa11aw，as　its

rules　of　conduct　in　its　re1ations　mo舌　ωカ乃　ゴm6わクamα∫s　わ〃去　一〃勿ゐ

0チ乃e7　∫チαチe∫．

　　And　Sentence　No．3also　must　be　interpreted　in　this　context．

Constitutional　provisions　of　any　State　are　usua11y　express　co－

mmitments　for　its　nationals　or　individuals　as　a　whole．　But　it

is　not　impossible　to　insert　a　provision　of　po1itica1import　into　the

constitutions．　　The　Irish　Constitution　itself　includes　an　article

of　this　nature（Article2　；see　K．80∫αm6v．λm　Tα0兆emゐ，Tゐe

∫〆∫”　Re力0れ∫　〔1974〕　p．　338）．〔f〕

　　Therefore，it　might　be　said　that　the‘commitment’embodied

in　Artic1e29．3is　nothing　else　but　a　po1itica1proclamation　of

Ireland　towards　other　States　in　the　sense　that　Ireland　intends

to　observe　the　genera11y　recognised　princip1es　of　internationa1

1aw　in　its　foreign　or　extema1relations．　No　State　can　safely

exist　in　intemational　society　without　observing　the　rules　of

the　society．And　Artic1e29．3is　nOt　sO　impOrtant　even　in　inte「I

natiOnal　lega1termS　as　in　pOlitical　termS．　It　merely　reCOn－

firms　the　fact　that，once　a　State　in　general　comes　into　being　in

that　society，it　is　automatically　bound　by　intemationa11aw．

　That　is　why　I　propose　to　look　upon　Article29．3as　politica1－

natured．

　Sentence　No．4gives　rise　to　many　difficult　problems．I　wish

to　examine　the　prob1ems　by　parsing　the　sentence　into　four　new

sentences．　　In　the　first　place，it　must　be　examined　whether

‘the　courts　can　intervene　to　set　aside　my　emcmκ〃e　αcサwhich
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。ontravenesλ〃ae29．　3of　the　Constitution、’　If　that　Artic1e

were　to　confer　rights　on　individuals，the　individuals　could　plead

that　Article　against　the　State　so　that　some　rule　of　intemational

law　might　be　applied　for　them　in　Irish　courts．　　If　it　were・

not　to，theycould　not　make　any　executive　act　invalid　by　invok－

ing　that　ArticIe　and　the　intemational　rules　in　Irish　courts．

　　The　second　question　is　whether‘the　courts　can　intervene　to

set　asideαmツemc〃肋eαcf　which　contravenesαmツ。肋e7comsκ一

ま〃杉。mατ　力70〃sゴ。m．’　　　So　long　as　a　certain　Provision　of　the

Constitution　can　be　interpreted　to　give　rights　to　individua1s，

the　courts　can　Positively　set　aside　the　unconstitutiona1executive

act．　　The　third　question　is　whetheピthe　cour．ts　can　intervene

to　set　asideαnツ’e功∫〃κmαcf　which　cont．rvenesλれ”e29．3’．

　　Even　if　individua1s　were　endowed　with　the　right　to　invoke

intemational］aw　tbrough　that　Artic】e，the　courts　cou］d】］either

aPPly　intemational　law　nor　set　aside　the　legislative　act．

　　Because，in1reland，before　an　Act　is　fina11y　enacted，　its

provisions，as　contained」in　the　Bi11　passed　by　both　houses　of　the

Oireachtas，are　by　the　President，under　the　ProvisionsofArticle

26of　the　Constitution，referred　to　t耳e　SuPreme　Co叫t　for　a　deci－

sion　whether　or　not　they　are　repugnant　to　the　Constitution；and

they　are　by　that　Court　declared　to　be　constitutiona1unless　there

is，any　point　to　doubt、｛23〕　　　Such　a　decision　is　binding　on　the

Court　itseIf．

　Therefore，it　seems　impossible，or　at1east　extremely　difficu1t，

to　questionかsチカ。切榊　the　constitutionality　of1egislative　Acts

in　Ireland．And　so　it　goes　without　saying　that　the　fourth　qu－

estion　（whether‘the　courts　can　intervene　to　set　鵬ide　伽y・

’e95∫畑吻e　αα　which　contravenes　mツ　o肋e7　ωms肋”〃。mτ
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〃。〃∫ゴ。m’）must　be　answered　in　theエegative．

　The　crucial　point　is　whether　or　not　to　interpret　Article29．

3　of　the　Constitution　as　conferring　the　right　on　individuals　to

plead　the　genera11y　recognised　princip1es　of　intemational　law

in　Irish　courts．

　And　the　insurmountable　obstacle　to　the　view　affirming　indivi－

duals’right　to　invoke　intemationa11aw　is　the　wording　of　that

Article　such　as“＿。．．as　its　rule　of　conduct　in　its　relations　with

other　States．”

　If　it　were　not　for　this　phrase，it　would　not　be　difficult　to　say

that　Article29．3admits　the　effect　of　established　rules　of

intemationa11aw　in　Irish　domestic1aw　and　confers　rights　on

individuals　to　invoke　those　rules　in　Irish　courts．　For6xample，

Article9ε．　2of　the　Present　Constitution　of　JaPan　provides　that

“The　treaties　concluded　by　JaPan　and　established　law　of　nations

shall　be　faithfully　observed．”伽〕　Professor　Takano　interprets

this　Article　and　says　that，since　it　is　needless　to　say　that　a

State　must　observe　intemational　law，Article98．　2confirms

the　fact，and　that，what　is　more　important，it　prescribes　that

individua1s　and　judicial　authorities　in　national　sphere　must

observe　and　apply　international　law；that　is，　this　Article

permits　nationa1（intemal）effect　of　intemationa11aw　in　Japan’s

municipal　law．He　goes　on　to　say　that　this　interpretation　is　sure－

ly　correct　when“international　collaboration”，which　is　one　of

the　spirits　of　the　new　Constitution，is　taken　into　consideration。㈹

　This　also　corresponds　to　authoritative　interpretation　of　Artic1e

98．2in　Japaη．　It　seems　that，if　there　were　a　phrase　simi1ar

to　Artic1e29．3of　the　Irish　Constitution　in　Article98．　2of　the・

Japanese　Constitution，such　an　interpretation　as　Professor　Taka一
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no’s　wou1d　not　be　tenab1e．As　this　example　shows，the　phrase

“as　its　rule　of　conduct　in　its　relations　with　other　States”is　de・

℃isive　in　Irish　Constitution．　For　this　reason　and　as　a　result　of

the　examination　of　Irish　cases　made　above（see　PP．99－1010f　this

JOumal，vol．5，no．2），again　I　have　to　say，by　way　of　a　conc1usion，

that　Article29．3does　not　permit　any　effect　of　intemational

law　in　Irish1aw　and　does　not　confer　any　right　on　individua1s．

　I可。tes　o皿　Iri目h　C8ses

（d）　ISaorstat　and　Continenta1Steamship　Co．，Limited　v．De　Las　MOrenas，’

　　　＝r此e　∫γ必此　Reカ07な　〔1945〕pp．　291－304．

　　　The　defendant，RafaeI　De　Las　Morenas，a　co1onel　in　the　SPanish　Army，

　　　came　to亘i正e　as　head　of　a　commission　appointed　by　the　Spanish　Govemment

　　　to　purchase　horses　for　the　use　of　the　Spanish　Army．He　entered　into　a

　　　contract　with　the　p1aintiffs，the　Saorstat　and　Continental　Steamship　Co．

　　　Ltd一，whereby　if　was　agreed　that　the　p1aintiffs　shou1d　reserve，on　the

　　　defendant’s　behaIf，a㏄ommodation　aboard　one　of　their　vessels　for　the

　　　carriage　of　a　certain　number　of　horses｛rom　Dublin　to　Lisbon．　　The

　　　contract，which　was　in　the　form　of　a　booking　note　addressed　to　the

　　　．commission“per”the　defendant，provided　that　the　defendant　shou1d　become

　　　liable　for　dead　freight　if　he　failed　to　tender　the　horses　for　shipment

　　　when　the　vesse1was　ready　to1oad．

　　　　In　an　action　for　damages　for　breach　of　the　contract，the　defendant　entered

　　　a　conditional　appearance，and．on　a　motion　by　the　p⊥aintiffs　to　enter　judg＿

　　　ment　in　default　of　defence，he　app1ied　by　motion　to　the　Court　to　set　aside

　　　－the　p正。ceedings，claiming　immunity　from　the　process　of　the　Court　on　the

　　　ground　that，　as　he　had　ente］＝ed　into　the　contract　as　an　act　of　sovereignty

　　　cn　behalf　of　the　Spanish　Government，a　Sovereign　State，the　proceedings

　　　impIeaded　that　Govemment，and　shou1d　be　set　aside．

　　　　〃e〃by　Haugh　J．that　the　defendant’s　motion　to　set　aside　he　pro㏄ed－

　　　ings　must　be　dismissed　and　that　the　p1aintiffs　were　entitled　to　recover

　　　damages　against　the　defendant　for　breach　of　contract，such　damages　to

　　　be　assessed　before　a　Judge　without　a　jury．On　ap膵a1：

　　　　〃‘〃by　the　Supreme　Court　that，as　the　pIaintiffs，by　thei正。laim，did

　　　・皿。t　seek　redress　against　any　pe正son　other　than　the　defendant，the　Govem一
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ment　of　Spain　was　not　impleaded，and　there　was　no　basis　for　the　defendant’s

claim　that　the　pro㏄edings　should　be　set　aside．　A㏄ording1y，the　appea正

against　this　portion　of　the　judgment　of　Haugh　J．must　be　dismissed．

　　冴e〃aIso　by　the　Supreme　Court　that，as　the　defendant　could　not　have

fiIed　a　defen㏄untiいhe　motion　to　have　the　proceedings　set　aside　had

been　disposed　of，the　judgment　entered　for　the　p1aintiffs　by　Haugh　J．

must　be　set　aside　on　such　terms　as，to　the　Court，might　seem　just，and

the　defendant　must　be　givenユiberty　to　defend　the　action．

（e）　‘App1ication　of　MichaeI　Woods’，丁屹e”5”Rψoれ5〔1970〕pp．154－168．

　　　　　The　app1icant，Michael　Woods，had　been　convicted　of　breaki㎎and

　　　entering　an　office　with　intent　to　commit　a　felony　therein　and　had　been

　　　sentenced　to　six　years　penaI　servitude　on　foot　of　that　conviction；on　the

　　　same　o㏄asion　he　had　been　convicted　of　attempting　to　stea1money　and　for

　　　that　offen㏄he　was　senten㏄d　to　a　ooncurrent　term　of　three　years　pena－

　　　servitude．　The　apPlicant　was1odged　in　Mountjoy　prison　pursuant　to　a

　　　warrant　in　execution　of　the　sentences　and　then　he　was　transferred　to　Port－

　　　laoise　prison　on　the　authority　of　an　order　of　the　Minister　for　Justi㏄made

　　　under　s．17（3）of　the　Criminal　Justice　Administration　Act，1914．　In

　　　〃”あeα5‘＝θ7カ”5proceedi皿gs　brought　by　the　apPlicant　in　the　year　1965，the

　　　apPIicant　had　cha11enged　on　certain　grounds　the　lawfulness　of　his　detention

　　　1』n早er　the　warrant　and　the　transfer　order　and，　having　considered　such

　　　grounds，both　the　High　Court　and　the　Supreme　Court　had　then　found

　　　the　applicant’s　detention　to　be1awfu1．　In　the　year1967two　appIications

　　　for　an　order　ofゐαわeα∫coクカm∫　in　respect　of　the　same　detention　of　the・

　　　applicant　were　made　eκ伽〃e　in　the　High　Court　by　a　stranger，acting　on

　　　　behalf　of　the　appIicant，on　grounds　which　inc1uded　some　that　had　been

　　　ru1ed　by　the　Sup正eme　Court　in1965；and　those　apPlications　were　refused

　　　by　the　High　Court．　　On　appea1it　was，

　　He〃by　the　Supreme　Court（0D名1aigh　C．J．，Ha㎎h，Walsh，Budd

md　FitzGerald　JJ．），in　dismissing　the　apPeal，

　　1．that　a　complaint　under　Article40，s．4，su1〕一s．2，of　the　Constitu－

tion　which　aueged　that　a　person　was　being　detained　unlawfuuy　cou1d　be

made　to　the　High　Court　by　a　stmnger　acting　on　behalf　of　that　person；

　　2．that　the　decision　of　the　Supreme　Court　in　the　apPeal　of1965was

final，and　concIusive　of　the1awfu1ness　of　the　app上icant’s　detention，only
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iIl　regard　to　the　particular　g1＝ounds　raised　during　that　apPe日I　and　l＝uled　in

the　judgments　then　de1ivered　by　th6Supreme　Court；

　　3．that　a　sentence　of　penai　servitude　for　the　offence　of　attempting

to　steal　was　unIawfu1；but　that　a　sentence　of　pena1servitude　was　not

unCOnStitutiOnaIカe75e；

　　4．that　the　transfer　order　was　regular　on　its　face　an（I　it　was　not　nece－

ssary　that　it　should　be　addressed　to　any　person；

　　5．that　the　reIiance　of　the　apPlicant　upon　the　Universa1Declaration

of　Human　Rights　was　mispla㏄d　as　that　Declaration　had　not　been　made

part　of　the　domestic　Iaw　of　the　State；　”mδ五α佃”あ5〔1960〕∫．R．

apPlied．

　　6．　that，　according王y，no　sufficient　grounds　had　been　estab1ished　to

justify　the　Court　in　assigning　so工icitor　and　counsel　to　the　appIicant　in　re－

li3nce　upon　the　undertaking　of　the　Attomey　GeneraI　to　defray　the　costs

of　such　assignment．

・（f）　‘Kelvin　Boland　v．An　Taoiseach’，　丁加”兆免灰幼〃お〔1974〕，pp．338

　　　－372．

　　　　　On　the6－9th　December，1973，a　conference　was　heId　at　Sunningdale

　　　in　England　between　the　Irish　and　British　govemments　and　the　parties　in－

　　　voIved　in　the　Northem　IreIand　Executive（designate）．During　the　confe・

　　　rence　the　parties　discussed　the　estab1ishmentof　a　Council　of　Ire1and　confi－

　　　ned　to　representatives　of　the　two　parts　of　Ire－and，and　they　decided　to

　　　commence　studying　the　problems　invo1ved　so　as　to　identify　and，prior　to

　　　the　forma1stage　of　the　conference，repΩrt　on　areas　of　common　interest　in

　　　re■ation　to　which　a　Council　of　Ireland　wou1d　take　executive　decisions．

　　　　　At　the　conclusion　of　the　first　stage　of　the　conference　the　parties　issued

　　　lan　agreed　communiqu6which　contained　at　cIau畠e5a　statement　by　the　Irish

　　　govemment　to　the　eff㏄t　that　they　fuHy　a㏄epted　and　soIemn1y　d㏄lared

　　　that　there　could　be　no　change　in　the　status　of　Northem　IreIand　untiI　a

　　　majority　of　the脾。ple　of　Northem　Ireland　desired　a　change　in　that　status

　　　　；and　a　statement　by　the　British　govemment　to　the　eff㏄t　that　it　was，and

　　　would　remain，their　policy　to　support　the　wishes　of　the　majority　of　the

　　　・peop1e　of　Northem　Ireland，that　the　present　status　of　Northem　Ireland

　　　was　that　it　was　pa正t　of　the　United　Kingdom，and　that，if　in　the　future

　　　the　majority　of　the　people　of　Northem　Ire－and　should　indicate　a　wish　to

　　　become　part　of　a　united　IreIand，the　British　govemment　wou1d　support　that
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wish．　Clause6of　the　communiqu6stated－that・the　conference　had　agreed

that　a　f0fma1agreement，incorporating　the　dec1丑rations　in　cIause5，would

be　signed　at　the　formaI　stage　of　the　conference　and　registel＝ed　at　the　United

Nations．　　Clause20of　theと。mmuniqu6stated　that　the　conference　had

agreed　that　a　for血aI　conference　would　be　held　early　in1974at　which　the

parties　would　meet　to　consider　reports　on．the　studies　which　had　been

commissioned，and　to　sign　the　agreement　reachedl

　　○皿曲e17th　D㏄ember，1973，the　pIaintiff，Bo二and，issued　a昌ummons

in　the　High　Court　in　which　he　claimed　that　the　signing　of　any　agreement，

formal　or　informa1，by　thとGovemment　of　Ireland　in　the　terms　of　the

ぐ。mmuniqu6would　be正epugnant　to　the　Constitution　of　Ireland，1937，and

be　claimed　an　injunctiOn　restraining　the　Govemment　of　IreIand　from　imple－

menting　any　part　of　the　communiqu6and　from　entering　into　any　agreement

which　would　limit　the　exercise　of　sovereignty　over　any　portion　of　the

nationa1territory　or　which　would　prejudi㏄the　right　of　the　parIiament

坦nd　government　of　Ire1and　to　exercise　jurisdiction　over　the　whole　of　the

nationaI　territory．

　　　　　〃e〃by　Mumaghan　J．and　affirmed　by　the　Supreme　Court（Fit2Gera1d

　　　C，J．，O’Keeffe　p、，Budd，Gfiffin　and　pringIe　JJ．）that　the　declaration

　　　and　other　acts　of　the　Governmen　of　IreI舳d　at　the　SunningdaIe　conference

　　　owed　their　existence　to　an　exercise　of　the　executive　power　of　govemmet

　　　and　that，in　the　circumstances，the　Courts　had　no　power　under　the　Con－

　　　stitution　to　review　the　conduct　or　poIicy　of　the　Govemment．

　　　　　　〔1n　passing，no　formaI　stage　of　the　conference　fouowed．〕

Notes

（19）　‘Saorstat　an4Continental　Steamship　Co．Limited　v．De　Las　Morenas’，

　　　T”e∫7兆”’～eカ。クfs〔1945〕p．　298（κα〃。s兆m’ne）．

（20）　‘APPlicati㎝of　Michael　Woods’，T々e”肋Rψ洲s〔1970〕P．ユ6ユ．

（21）　5m．P．161．

（22）　　　丁尻e　∫75s”　j～eρ07fs　〔1952〕　pp．　82－83．

・（23）　　丁此e∫7’sんReカ07fs〔1960〕p．　103．

（24）　岩波基本六法（1972），p．103．

（25）　（物ms’ακm兆m伽e．）高野雄一『国際法概論』上〔1969〕pp，82－83．
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