I

159 280 @K, OB

— A ¥ ) ARETEETE ) — —

&8 MM Z

[ 7] b

AR, A4 F)2ARETSERARO—BELT, 15 2R Nk O
EREHBFOGHZBELTHLNCLIS L7535 DTH %,

B, RETLACRTAEERBIVBEELD CoT, W OMDERTN
%W%-%ﬁﬁ&&h%j%h%u,%%%b,ﬁ%ﬁﬁ%ﬁmLﬁﬂB%,
(1) ZnBOBE LTUTOREDEHTHI EMNTE S, RAE 5 A5 ~DR
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BAEER (1~3) 1 BAEFE31E1, 2, 45 (19654E) —HEN S/ X
54z, FA Y D4 5~ (von Caemmerer) OITRANEEBOBNTH 2, &
B LT, BEALTRRL, TR (T4) 2O REME b L, HENER
HBLEEEENOBIEERIKVANENETH D, £T 5. THE(AEE)
E TRETARCOVLTO—EE (1~5)) EFRHE8L %4, 65, 82%1,
5, 68 (19674F)—r — < ELROEIEM EBK, B IOEONH, XHIE
RFA Y EEFEHAFEICRIET LT, BREIEEALEEL LR H
DEE (1T4) BBER cBERET 20N SBOFN, LT 58, FHITE T
HITAREOEBMICE T 280N (1~3) ) E¥GEMEE84 2 125 (19674),
85% 7 F (19684%), 86°% 1255 (19694) ——&iEM s & UMD HENER, HEE
HE 0%, TORIZE T S M%) 13, T09%N—MRIAETAERTH 5 258
iz, FORRE, THABRECEMG) sHEKL TERE K- iz, M vRE
LOEWRIZIIT D TEEME) ¥ &l L 2 AOSERECRAIM LRI & T 7 28
ELE L, ET 5. BREFIL THE - BRP IUNERE), mE—RE
FAEEOER L EM CakEIE, 19684) 387 LT —AZH B0 5344
B, = a—%Y2IEWTL, BEGEREEDZEREICZL - T—Ttaickilf
&5, £33, Whya(IERERE L. RHE PAEOTLHEARZ,
(—kift, 1969 4F) 1650 BT ——Z h s AFHFOKEN S, FELsh, ©
BN A TORE - @KL, MOFFELOBREDS 2 s 3 %
EBEHEO—~ERTHII L ERENIRDAINETHD, L7272, ABHHEE
ReLToBEEAD, TO¥ME FRTEMOFEIRD 55,



- B B R 225
ZDRRERETEZBEZOFLNRED—>Th L BERE L BRBTEE
LTWBETHEBEL TV, &b, Fhbit, TOERTECTHEL LA
Ef—EEN - BRO—THIEE—% R LT\ 5, i, #BRHH-T
AT, FRHIL, HEOER Th b LRNEA b ERIES~ DT E &R
LT3,

LIAT, TOEEMLBERORG, BIOEBENEEROBETL, TR
DA F Y AR CTERIR, —EOMI L RETEEI L LTorEk,
{(negligence) OWETHLAB, + 2T, AW, ZORETELEEMLLTD
HE%) OEREZDOREZHLMCTE Z S > T, BRHOFHITET
AETORBKERERLZREBLIS LT3 0THS,

II BROBEKESFOFE

4 H, 14X ARETEETE, @% (negligence) 1}, — Bz oDRK
STeBREE 2 b TW5, B—DERI, FEFTLEOMTE/RE LT, #EF
(intent) L7obSTEEDOTHNBELEDOERCTHLY, FOEWKRIL, —FD
BEAE S THILORETA L D —EDITABROES, Th 5, BiEIZ,
(3)
MR o 2 REEE  (inadvertance), &\ 5 AT B RERNREE) ©
0, %EE MAZRETLIFAEEDIESTICIEITMESC L 5E# EOE
(4) (5)
BEBER) Thb, T LT, BEL TOWWRTLIEBDOEE, FOED
BR, BEOBEYEMRIC ALK, *BhE U THL 5 2HTORETE=
(6) .
T&%) TEfT4 (tort of negligence) iM%, Z DHEMKTOBEDIELE
(2) 7ok 23, B8 TRET Ay (CEZER, 19574) 64,
(3) Winfield, “The History of Negligence in the Law of Torts” (1926), 42
L. Q. R. 184, at p. 184.
(4) [Ibid, at p. 184,
(5) 7o3s, WL EMIRGE & T 53 4 .LEH (mental theory), J 7 OARBEfTS &
ZTEERBERDOITATH S LT 25 # BT (conduct theory) & \» 5,

Z iz oW Tk, Henry W. Edgerton, “Negligence, Inadvertence, and Indi-
fference” (1926). 39 Harv. L. Rev. 849—870. 123 L \»,
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1 ¥ ) 2ERBRIFEOTER

(&P (8)
Z, BREYBLZHLLDY, KEFOmEL, hiBERELTED, HEH
B, THO-RNEBRTEHD, EETRE LI, FETREHELTO TE
%y HRDHHTL, HROBRFEEELLTOE—DERTOBROFELE
BT, WELEDBAT, TOERTOBREERLTIFRETS (ol xiX
BRI (defamation), = = —¥ > A (nuisance), FEEE (trespass) 7¢
E) OFSIBEHO—-HELTBZ L, THBD,

LEIAT, DX MU DORETHEHE L TD @Ry 13, V2oE, ¥
DEIRET, 41F)REDOFICHEBE LD TES 5 b ThEHALMNCT S
DBRABORETHD, TLTC, 1¥) 2ABREOELLTHRT DD, HED

CRREPIMBITE, TOBERERREALRTHE LBV LWk —aX

9>
(Holmes) OB, 4 ¥ Y RBREOHEESE, FHRAN, thoa¥Y
ZBEDERBERIULL, T<ATERNEFM THAILETE) &4 T30
BThB, U7 ¢~k (Winfield) 3, BEOESDERH O 2 25,
M@k OHELH LT 2R—ORIETH Y, TIHORD L FMED
an
BREARRTEDLITHAS, EE-Tw5b, XFd, Zhick by, BEBEORE
an
FEHALMCTEHDOTHEH, T@R) (RETH) DERYFLHEEELT
50T, fABROFLE, TORSH Q%R whT, FOHE (&FHR - St
(6) 3B negligence DIRFETH B4, AX DL I3 Oo0FW®REFH-> T3,
2T, BRTIE, BILOTETAEI & LTo negligence, 213 NHB%K) #,
REE L\ 5B HIRE © B 7 2negligence, & I UOME* S H 4 TR BEL
OV, HHEEXHT %,

(7) Salmond, The Law of Torts (6th edn., 1924), at pp. 12—13.

(8) Winfield, op. cit., at p. 184; Street, The Law of Torts (2nd edn., 1959),
at p. 103; James, General Principles of the Law of Torts (2nd edn., 1964),
at p. 149.

(9) Holmes, The Common Law(1968, ed. by Mark De Wolf Howe), at p.5.

(10) Winfield, op. cit., at p. 184.

(D) BROFEFIZOWTR, TCI, FREEC NEROEKRE ZOLNERH) By

Hispas (19494) 6783 BS3ELUTHAH 5, Zhul, ROBEIZ Lhig, —i
DBREFREOFHIHME HEHD2DDOTH B4, £0%, FRErERIATL

Ve AR, HRE X UPROBRAEEOEBIZ OV THEEAXIZE 2B
T %,
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1, 18#43) oV TR B,

OI SER Nlisk) RABIATSE

(1) 7o 2w 4o 20 MBI O

Fuw oHBRTE, TAR, BTORBICRCTITET 5.0 (A man acts
at his peril) DFEIMRZE LT, Evbhd, FLT, 7ooa-#s2y
S35 L OCHHATIIIZ, & 0 BRIAENE TS o 7s, LT BE BB, W,
TAEOBHMREY S ERLT, FATHNERE (inevitable accident) iz
T CEEYRLEDL Z Litich N, &T%%i)&%jo ¥, BROBZIZo
WOk, EERHIFT (royal courts) Tik7e<, HIFHIEHIAT (local courts)
DRFMNOE) T ENTEXDY, FOFEEOKENLAT, ThEERTA
S LRTERL, L XAT By R I, RERLRST 5EROWE
P, EEMIZEZD LR 5D, BAHED (action on the case) DHBMLIHKT
b, 752+ (Henry de Bracton ?~1268) @i&?ﬁf) B 19 R B 58
LOBELIL, BHMLEREH$HETHE ﬁ;ﬁ@@(z‘tf%oto LT, BROBE

(12) Wigmore, “Responsibility for Tortious Acts” (1894), 7 Harv. L. Rev.
315—337, 383—405, 441—463; Pollock and Maitland, History of English
Law (2nd edn., reprinted 1968), vol. I at p. 54; Holdsworth, A History
of English Law (2nd edn., 1937), vol. III at pp. 375—388 /s ¥ 2%, ZOE
AlXHET 2o

(13) Holmes, op. cit., at p. 72; Winfield, op. cit., at p.184.

(14) Ibid., at pp. 184-—185.

(15) it ¥ U 2 O5RAEH (writ system) (X, BKEOKFHFEEEOTRKE
BRL, TETAZOVTL, EFFIR (writ of trespass) #RBEh, F#
FRRBEC 2 W T AEENRALESCBECS>VLTEERA  (action of
trespass) W b h o, 13{HACH, ZOEEFFRROF H S, HIBEFD

(action upon the special case) & 5, 3E&5FF (action upon the case)
PRI N D, FH T ABHECLY L TEENEN ML Sh TR 7 43,
HEOREEC IV, BhNMEbA EFEE, RETLEE LTRI ~25E
DOFPH R (form of action) »itE % hx, cf., Maitland, The Forms of Action
at Common Law (1962, ed. by Chaytor and Whittaker), at pp. 65—69.
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4 ¥ ) 2 ERBEBEOTK
1Y, ERpOEE, A5 (common callingsl,n ZFEE (bailment) 3 XTF
§(%. (assumpsit) 7¢ K OREDHELE DL, EHENHER (prescriptive
duty) K"DL\"CGi%L\ﬁ;&(g)O

[2] 184z

18H#EATEE, HEAHIL, BHREEL L TOREDENRELDBE Y-
T, £hut, ERO L5 REDHETED LN Tz D ThH -1,
NTC, BEAEDBERBOEBRNEFEALIILDI, Lo, 13HfE0M
i3, g4, FHZH (action for negligence) WD\ TCED Z LT TEL, H
SThE, HroETAER L LTo TERy 11, ERIhTuicho D
Thb, 2D &%, IBHFLICHRINARHE LFEREDOZ 2OXEIT L »
CHELTHE 5, T, TR ECHIEShAD o X (Comyns) OHIRE
$% (Digest) ¥ #EPT5, 2 3 v X%, BRFAEFH (action upon the case
for negligence) DEBEXFHRIT T DT T, Tk, 7% (action for negli
gence) DIFEHFIT T /el FLT, FTOEEHOTIRIT I v XEFILT
WBHDIL, 7 r4 7 b (Fifoot) ki, 5%, F&E, KFE, BEENES,
AT ¥ DR EE T By CHUL, T 5 v KOS, TREER
B BFFEIC LB D TH D, o HEMIRETS L LT 24
ST DTS THAH S, U427 4 — FOfEEEIIE, T3

(16) Winfield, op. cit., at p. 185.

(17) ARABEBROBEYHED S Z LTz HF0iIaV A, OBV TT
&\ pid B, cf., Fifoot, History and Sources of the Common Law (1949), at
pp- 157—158.

(18) 7 4v7 4~ Vid, B dHFTCEET 5, Winfield, op. cit. at p. 191.
FRIZEWVWLTTZ 247 5 ME, BEIBEEND TIALBENEHITERT
gD, &7 3, Fifoot, op. cit., at p. 154.

(19) Sir John Comyns, 173875 17404 (77) = THABR¥A (Court of Exche-
quer) DOEFEHRHE (Chief Baron) OBZH Y, £ P %y 27FEFEE (Digest
of the Laws of England) g i3, 1762 £/ 1767 1207 T, # ORERIZHIR
N7 (Fifoot, op. cit., at p. 164).

(20) Ibid., at p. 164.

(21) fREEAIHERL, 84H,
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- & B R BE2%5
2%, TRET 4 (law of torts) A B\ oD Tikin <, K Hi% (remedies)
DAERRII) DTh ok

SEIZ, 757 24 (Sir William Blackstone) @ I £ 23R,

(Commentaries on the Laws of England(l765—%€)3) AR IS5, 2D MR
F1L, SROA XY 2FEEMBIETHBA L EVWbh T 5, £DE3IE
HOE (AW EIZI\ T 3RERIEEIRovT,)  (Of Injuries to Personal
Property) C, 735 o 2 2% 03, TiEOEM BRI X ARTDEL, (Con-
tracts implied by reason and construction of law) % - T %, FZ
ITBRDBENADN D, Tiih, T(ZDOBROEK) L, A bLHOARK

(office), H&3 (employment), {Z7€ (trust), L <i:5H (duty) ®3(%
B2 X To#EL, FO0FXBAL LG TIAXE, TOZLEEBE
(integrity), #¥hf4 (diligence), 7o ONCEEE (skill) %4 - THITTHZ &
YENT D, EWOIHENDET D, £ LT, £DEL, TRLDOWTHD
HHERICHDIBEANCIA BOERIRENE L&, TOEAL,
Fhpz, HBIEEFTES (special action on the case) 2 X ZEHEBMEOK
FHEAHT 51 ERRBRTNB, &Il BEOTEIZLRT, £0
BERALROITE Ny,

IV &R Nk, EORK

18 IR DRRIFFT S, @R FRRDLBEAD I LILTERA TS,
IVizkTi, 92 0L T2 HBORETIC L 5T, Tk, FROEK

(22) Winfield, op. cit., at p. 195.

(23) 72972y v EXTDOEFEET4F ) AFEREL THOVTL, FARKE TEkD
BEHEE—AELEOEME, Y- T UTL-TF,725y (1~4); E¥wz
+ —(1970) 176 ~178%, (1971) 18047 3F L\ -,

(24) Blackstone, Commentaries on the Laws of England, vol. 111, at pp. 163—
165, 2= Th T b, ARE, BY, HREL HEER EXA, ERA,
Frgk T, LR ETH B,
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1 ¥ 2ERBRECEM
BEEHSHCT D, HFIOREE LT, EERRSIUCMESEREDO D
DHFETEET D, F LT, By, iiE CRISERLUHOESY, %E
TIRIMHATHEN LSBT TOEREZIRS & L1235,
(1] ZGEBEHOHE
TIT, HEEECEIMMCRALOBEROFELLVWERE LT, ZEFE
HOEPIEBRIT B,
(1) Mitchel v. Alstree (1676)
[E®=E] #4112, Lincoln’s Inn z%a:%%%ﬁp:@ﬁzg#tavbo:;;ﬁ_th
oo TDER, FEFELBENETHE OF LN, FECEGLYEbLYL,
[$15] TARAO2HI4AE (mischief) D& 2RADH ZEFNC, BhEr#h
2Lz i, WEOERE (fault) Th ot R, SEEFTC, B 2ECOFE
Eh 3L, FOEN, BEEEEEFLA, BREE (butcher) LT 5T
AREE N7, E%@%%ﬁ%i) (declaration) i, #H&HDEV-DKE (default)
NERTH D, LHLIL TRl BEEHFH
AL, 1THAROESTH LAV TBK) BOWREYEA TS, L5
Dix, AfEHS, HEE SROBE, FRAL»OETIEBH LG,
HEEFEOREERTENDE UEECW L TEARBORINED LI
ZERRLTVENGTESD, ¥, B0 KB ITAEE (fault) L
DREEG (default) 7L HEEEHETE D, ThLOSETIE, B% (negli-
gence) DEEHHE) LN TES, 3BT, AL, TAx—fHCH L TEHE
B BB ITETREREVFET DI E AR LTED, o, YEHEFIH
T 5EE (advertence) 1%, AEADOEE TRITILBV, LW 57K
R DA LT\ ey & SRTU D,

(25) 1 Vent. 295, 86 Eng. Rep. 190.

(26) HREE URETAEGORIEIEND GEER, 19574) 3THIX TS+
&y L TWwWhHH, 1Vent. at p. 295 (2id, breaking and taming & 3, 9,
% 7-, 2 Lev. at p. 172 Zi3, make them tractable and fit for a coach
Homb, TEBEZEILT») RIELWEEL D, FERHRRCEZHL MBS
Ty OREHT T %,

(27) 1Vent. at p. 295, 86 Eng. Rep. at p. 190.
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— B W R F25
(30)

(2) Rogers v. Imbleton (1806)

[#HxE] #&5, HCOBEYFESEDOECREHN TH - T (with force and
violence) R X ¥, TOECEE AL, FOEFE, FOEIIFET L,
BFEOBILIN LT, #EE, FSOFBRBEFDITHEH STV, &L
THFRPFH (demurrer) H3H L7,

[HE] T#&¥fME, MTFoL>aBELERL AL, Thbdb, YUBEFEE
3, BEOBE—~RECRVT, < Of%, TEE, S L0EYREEOKE (mere
negligence, inattention, and want of proper care) (ZJ#F$ %, LBHEZ®HL
LTHNAEDTHENL, BHAHFRIFHIA LV E, Lh L GHEHFTL) #E
i, TOWHFRRFEFREM (costs) DEXHEL > TTFHT ‘<31>}°' IURE
Tt E (affidavit of merit) #3RHT 22 L+ W 3, ERFELole £IT,
BEROFHEL, ZORBICIE LK,

A0S EY, BENEOERELT, £0ED LXEHOHEENTR
EEThH-1o LB, TORBFCH LTRERRDLGEFHDOVWTIRLEHES
BElDd, Tholes FLT, REUER, 2L 0BK TEERIUEED
RBPBHERBONRICIH D EXEE LD Th %, FFHHFALEOL
b, BERBOSTEIRLACLAWA, BERFDC L HE LT58E DR
FHEEZHEAIBEL TR EIHMD, FOXI5ELLND, B, &
HTEHLTIVDIX, THEEORE) OREL, @K TEELILLATHE
AIhTwbZEThs, TERORBR KEEEELEI I LEHTE LN
Y, BEAYE LI TRALEVW—EOFERE LD, TOZEBTEK L
W (FEEOXRBENV) R, BEREDLEL, L5 IR bRnEAS
e THleHE, THEEORE X, AR RNETHEOFLNERETLIER
BHEOBEREATVWA IS CE b5, COHEDHIL, I ORFEIOfhDH]
BPORE VP LEIDT, SHOFECLTE L,

(28) HERBOEEH, 4F A (reasonable man) OFNTHDHZI &xEFHLAL
DXTLI =V vEBHE (Alderson, B) tH %5, (Blyth v. Birmingham Wa-
terworks Co. (1856), 11 Ex. 781, 784, 156 Eng. Rep. 1047, 1049.)

(29) Potter, An Historial Introduction to English Law and its Institutions (3rd
edn., 1948), at p. 373.

(30) 2Bos. & Pul. (N.R.) 117, 127 Eng. Rep. 568.
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(32

(3) Williams v. Holland (1833)

(ExE] BE0oBHIZ, EEOBETFTHY, FHAATHS J. Willams £ 4)
Wi Mary A. Williams 2350, ZEREHBEYHFEHCOPTEE LT, F+
o, #EOBENBHEL, AL, JEELENT (with great force and
violence) MEIZITH I N, B LI, FEEOBHEL, EMEsL7wD, Tk
F&ik, BEFo%BELEDRLNL, BEHE#E (doctor’s bill) ZofiiHExwbh
<o

[HE] 74 v L EERYE (Tindal, C. J) i, EEOB—-KELHHL KT,

FARBDCEWT, BEE0FE—~FE, FLKEEA (ground of action) 35D H
SEHEDOX o VBEOEREPOAREE S L UHG% (carelessness and negligence)
I AERIEETH S, EBATU R, TLT, TOL D ATREES X ORI,
BEmmotaiz, %#’LQP}E, f%/‘EFF ‘0)7*521&)% (such carelessness and neg-
Iig&gce is, strictly and properly in itself, the subject of an action on the
case), | (EH—EE) &, TEERITBRIZ %OWETFU{%iLM L CHAHR
MO LNAZEFHET B, XHI, m%$1¢i’ﬁ"cfiltt’c§}*ﬁb Thhb
i, LBROBFHILTOL S KFEGEAOEA VR T WA HEELAALDOEHZ
o Tiehb, HAREY, BEOTEESITHBRIII-TREEIILLES
2, FOfTA4AE®S (immediate) ThH 2 12 b b b b P, FHANKRETS
(wilful act) C7\WRYIZ, BEFLLIRVETHEHHH D, LW 3%HITH 5,
LT, TOFEHEORHICEINT, ioz"ubmi), AFaF R EFIEECES
CHEEREREOCHHIEEND, $EL B LHIRL 7

AHPFOBEFL, FiR (2) OHBEELAULL, »oFhk ik, BEF
ROFIRGBROGEXEHCHEFADEALED, B (T4) L5k

(36)
FEEEXHF LI Ldhb, b0 X i, BEFRDIZ, EBENEICLD
%Witbi%@?vﬂ?éﬁﬂﬁi @ikfﬁﬁ(f_t&)of\_o %L——C ri@ﬁi&i; [
PRERThH-Th, TBH%S - Ty (Vi et armis) /e Iz &iXv 2 b

(31) 2Bos. & Pul. (N.R.) at p. 118, 127 Eng. Rep. at pp. 568—569.
(32) 10Bing. 112, 131Eng. Rep. 848.

(33) 10Bing. at p. 115, 131 Eng. Rep. at p. 849.

(34) Moreton v. Hardern and Others(1825), 4B. & C. 223.

(35) 10Bing. at pp. 117—118, 131 Eng. Rep. at p. 850.

(36) wixR, #(15)
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- B o R ®2%5
By RED LS B, AREEREC & > TOAKE S kO Thb,
Lal, BT, BEZENZ2INITALHRETALBR (T4) cRALT,
BROBET, HEFRCI-TH IV, LD ThSL, Thiy IvF—
(M. A. Millner) i3, TAn ) X 5 7oAl & 5HE Lic

ZZTED b N i@k E-E&k (action upon the case for negligence)
b T4y DEEL, TiB%) IF#H (action for negligence) D FHEEHVE
bhiZT o, XD BOBENASLTED, 1obx X, ZEALH104E%
DO, BEEAYTREEBCKEL TRV DIEFDOBE THEA TV 7RISt
VD ESEE R S e, BHFTL, R O F5E%  (contributory
negligence) # & 5E LT MEERETLFR, (action of tort for negligence)
DR TS, BECRELRbel, e, Z0HGIHED FERESR RO
By, T@%y A (action for negligence) DFEA, X-XH LFDHL
N5 UHEEMCRIT ORIV EFEOFE T3, 19 I LT,
NB&R) FAROEIIRbhicbTThs, THIL, 0%, KELSHHNE
BRCOEREY Tzl NB%k) REFRACHNTIHRFEHEL > TS DTH
%o

(2] WEBRREDOHE

2Ty, RIBEROBER O, WEETH T 5B E—EEERE (manu-
facturer’s liability) —23, Tk, REFT/REEL L TERSh D BELH
LT 5,

(1) Langridge v. Levy (1837(‘;2>

[FE] SEEHETLHLD #HEL FEOR, ma#% Nock Dl

(37) Fifoot, English Law and Its Background(1932), at p. 76, {REEECER F1
¥ 23y (19524), 89K,

(38) Millner, Negligence in Modern Law (1967), at p. 17.

(39) Lynch v. Nurdin(1841), 1 Q. B. 30, 113 Eng. Rep. 1041.

(40) 1 Q. B. at p. 34, 113 Eng. Rep. at p. 1042.

(41) 1 Q. B. at p. 31, 113 Eng. Rep. at p. 1041.

(42) 2M. & W. 519, 150 Eng. Rep. 863.
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A F ) ZGEFGBRIED M

FER, &2, EHETX 24t (a good, safe, secure gu1<14)31| ThhH, &HEER

CHERRLTHFE L, XU, EHCFOHYE L, EErThisREBE L L
IAREEL, FHEIFEEELL,

[#E] <~ RHE (Parke, B.) 12, BEHERIOFEEL L THEEL) O—BRERATE DL
2F S REFENLFER— TH5E7, TWHLLZEOMIZL - THE2RBLEA
ST B EE, TOBRBERE LIBET, %D%%?%zéliul DHEEFER ST
i3, %@T&ﬁ%% (wrong-doer) Z7:\ ¥ B FUEFE z’rhm—f_f Ty <h
TT]&B’JIEEEJ TG L. A~7BHERE 5, Tohbhid, ARDIERD
BRCEEHEEEC] I?E'J—’cmiﬁ*i‘”:{ﬂl‘@#m DEECHEFCHEFI N —
FEHTELEHENS B, t%x_éo.l o ELT, —gOHK, HLIREETR
DI PO T B 51EA BIT, %@%(Df_&)kéUf:?ﬁ%i’fimﬂ:b%xf;%%?fﬁ}’b
RIS o, T3, LA L, EETR, #HEOHICFHERNTESRR (fraudu
lent misrepresentation) Aikh ~7z, & L THEELEED 2

AL, BRCEH > TOBKEYEDILOTRRL, HFRYEEL, 1>
ZLHRATR (privity of contract) 237p< &3, HEFLFESOFERACHEINS
CEHHBEDORTH > Ticm b, HEIXERELD, L LLDOTEHLS, AHD
BEEML, BEEHOERLL, HBOBEYEL-RERIOBRICLHD, &
Tit, BEFMORFUDIDIIEE I, ORBOBETL, TO%OHM
FCEESBOBR S L LTI/ s, JhioowTil, ROESL L% T
AT 5,

(2) Winterbottom v. Wright (184(24;)

[EE] #EIL, HEEAKE (Postmaster-General) & DI THEEBHE 4 it
BT 5 x5 R BEEGER, FHE, BERELOZNTER I OEE
T LGER YT RO HCBLR TS, BEL, HEOHBL
TCEREOFEAF, TOBENEORNZIRE (latent defect) D7 R L
TR, BEL, MichiiitoTts,

(43) 2M. & W. at p. 519, 150 Eng. Rep. at p. 863.

(44) 2M. & W. at p. 530, 150 Eng. Rep. at p. 868.

(45) Frederick G. Kempin, Jr., Legal History (1963), at p. 74.
(46) 2M. & W. at p. 530, 150 Eng. Rep. at p. 868.

(47) 10M. & W. 109, 152 Eng. Rep. 402.
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- B B R #2275

[(HE] =4 >vr— *éfﬁéﬁ#l & (Lord Abinger, C. B.) i1, T#é&ix, bivbho
20 DB &(%m Ltk T, *oBAvR N B, £ OEEYTT,
Levy v. Langridge 0 RAIZ KT N E T AV, ZOHMT, FERZZHEE
Hpitets oo tt, FEWZEHE L OBNEThH - 700 AFZ, BENE=ZELD
BRETh T, LLIHEETRESR, HERXETNTESCCEOBELFRT
2THAITRTDEFZHEELES, & (FEHEMNY) FEL T3, Lal, Y
OEHE, BHLYEZIES -7, FORREZZLDOTELL2ED
HLWESNNSRERAE L2255, 24—, HLrokdnBiTEED
FIEVIEAL, OFELE (Alderson, B, Gurney, B. (Alderson #H¥|E(Z[E
&), Rolfe, B.) ¥, A BER B~

AL, BEEE=ELOTNOEBOYEE TRV FEED, HEOLE
ROR, BEXYH-10HEC, BEOREXBRTESZNEN LV BHO
ML DTH D, B, HECRAERIVTFE S5 LEHR L, £h
LT, BEFML, BEBIVFROBELTEETLRL, FRELHEEL
DOMCIIZNEFRI L BRI bRy, HRLALDTH S, DI
L, U7 = BIE, TORMERFEE L) MBHHAT (Court of Ex-
chequer) 12 & - Tk, TRy ORRMIEFCHZTET LD
F@isks RETHBVTL, mik%—%$%&®¥%@fﬁfz~w%@?
L, BEDEENREINDRED &%ﬁ?ébt@fa%éu £ E
Twd, £LTC, TOX5 IeRHFORBESY, URIEM ThH 15 IRFRD
BERISHBCRD B, TRETEE LTO Pk 13, BREEFHRA (action
upon the case for negligence) OB KIZEENIIZADHRTE DY, FDFfF
i, EHEE BERSATOED, BRBRT e Lo LT, 9/v
T4~V X, TBR—52FWEYT 5 HED REBALFEES, 15
—DDERDO—IZ D TDEVGEHIFIDOE 1L, BEFTCASIrDED LD

)

u

(48) 10M. & W. at p. 113, 152Eng. Rep. at p. 404.

(49) (1838), 4 M. & W. 377, wiid Langridge v. Levy OEESFEHE, Fiikt
HEZL T3,

(50) Winfield, “Duty in Tortious Negligence” (1934), 34 Colum. L. Rev. at
pp. 54—55.

(51) Ibid., at p. 55.
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1 ¥y 2EREREOTEL
i, A LhOfTE% TS5 2 &% F3IR(}a (undertaken) 74 TH D,
r3{%y (undertaking) ¥, AEfT4 (delict), %4y (quasi-contract),
3%y (contract), FEFL (bailment) BT AEEAX TR THHEDO L £
B BT Tl ot LBCo AMOREE LA, R LFEGBREIIC
Eleh o7y, bEb e, ThODFIREV) ERALEFEOFICTGRLE
RTNTDTH D, UL, RO LS e, BEEORFRERTLZ L
BREHETHD, £IC, ZOROEHRTIE, IhETETREETERLTS
T EiTik B,

YR WEDREY, TOED NGR) wRDD &L E, BHEOFENL
Bl EL D, V47 4 —V X, ZOBBOEESH Langridge EHEL IO
Winterbottom FH4OEFERNLHHIN T B Z EEHLMIT LT \Zfia)%
MBI TO LS esgBlay /-85, Ticbb, (i) A - BRICREIEET %,
(i) ZZHEEE T\ CAY, AD, BLOEWORTETILS DA HE TR
K174 (misperformance) X W#EEX S 15, (i) Cix, A% Tk,
AFETH (tort of negligence) R HEICEFZ %, (V) A%, TROEBHIBIC
N UTRIHEET D) LT, (V)L THREML TCedT28BILE
FELIeh) WS ENEPABEX 258D, LT, ZORMcT
HEBINE-HNEERL Y, BHOMFEN HER) OBELER LD,
ZDERDIRENT S D138 D Heaven v. Pender ﬁ?&::}sbff‘;} 5,

(3) George and Wife v. Skivington (1865(935)

[#%] FE% J. George 13, F4 E. George (£0%E) OFHDRDIT,
FDOZ ERM S TWICHENLEEREE -7, THIIFERCEL, Tef
HT&, BBEEXEI IR, LWIKRRTRELRG, &AM, ThZf
BALES E George i2H#EEY#H -1,

(52) Ibid., at p. 55.
(563) Ibid., at p. 55.
(54) (1883), 11Q. B. D. 503.
(55) L.R.5Ex.1.
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(&) mHsE (Kelly, C. B, Channell, B. (Kelly FE8EE Iz[FEE), Pigott,

B, Cleasby, B.) 7iFEkABER+BR70 Y V1 —ERERIBEOEROZ L EN
L’CTE'JH%O TF#LE, bﬂbh@*?ﬂ%biiﬁm%ﬁk%%i’f\‘%’eéb toBEHT
dbbuo I, BN EECAVCEIFENEDONINENTH b, HEDE
DD LN 2R EEHL, Thi ﬁbhtﬁ%%%ﬂofb s = %EPE
(chemist) %, %@%nuﬂ)%;&k%to’CD%?XQ (unskilfulness) I X 01@9&
(negligence) L:%o“ﬁ% FIMC L > THIEVE S 1B AETH 5 ML
%%%‘Jﬂﬂiﬁb:%f:ofﬁmDEE(Ordinary care) ¥ RINEHRH D -7z (BB
E—EE), IOHFEBIL, HIRTAVLLTUILDAA, BEHEERTERh-AF
DEIZLR IR, D, HEIFOREBFNELZITI - THEAShZZ LM
T hbHTH D,

FEL, BBIPNIENOFERCHINI T - T, TOYX e LicEE
- IREIFOWMOEEN HE UBETOWT, EHEFHEO L WEITH LT
SEEFRT, LLDThHD, BHML, TER) OV—tefi-T, —ift
ﬁWKLmymmvLwy%#f%%ﬁmﬁ)@w—b%ﬁofﬂﬁLh&
2 < B U HHic3E LLCD’C};Z)o FLT, T@%) 1, #BoEEYRE

(59)
FTAIET L ST, FHAERTHAEDOLALARL S D (make-weight) &
LTTie, ~EOMYL LI RNETRER L LTHEIh > oh T, &8
Zbhb, FHRTEX, BHERIFEEBL L Lbbh T3, TORAEIL,

(60)
UEX AT ABOEREBE L LTD NEEOEESER, (Kelly, C.B) 42
(61)

WL 45208 ¥ O (due and ordinary) EE#H¥ (Pigott, B.) 1 T 5,
ZhBOEHZA S HEFIT, TUEEFCEORS, &S FOHoFERE

(56) L. R. 5Ex. at p. 3.

(57) ==y «w— L, FE(married woman) {2EREHETINEEH D LN h
otce & D%, Married Woman'’s Property Act, 1882 iz kL v, BIhcRAR
BEORTHE, AR3@HLH, FLKBEBTHRINDHFLOND & 51Tk, Law
Reform (Married Woman and Tortfeasor) Act, 1935 Goe4ifEh#H & 7o
720 HFFIR FIORENME (FTR)a (BRI, 1965 ), 76 H; Harry Street,
The Law of Torts (2nd edn. 1959), at p. 484.

(58) Winfield, “History,” at p. 198.

(59) Ibid., at p. 198.

(60) L. R.5Ex. at p. 3.

{61) L.R.5Ex. at p. 5.
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A ¥ Y ZFRABRIED K
- Tl Eiy, TOFCH L TLEBYAS, BELA > ZO®HEN
M SETERINEZDTTES, F LT, ROBFMD &, ZORMANRX
DI SN, HEDOEICNT HEEREBN L RO TIFERE L
FOFHED AT B,

(4) Heaven v. Pender (1885’:6)2>

[#HE] BT, BHOBE BEO D ICFEHAINLEYR ., 7 OFTEE
T, TOHMOIDTEEZHE L TR, FHER, #EO N, 2N THRA
DEFEYTEH I LaBE LN LICEES B (master painter) OEMATIZ
B o IR E A (ship painter), F&3, #EOREL-RBREHYFAFI, #
ML T - TCoier =708, Ko 7T LEEY S e,

[#1E] iy, =4 E (Brett, M. R, Cotton, L. J., Bowen, L. J) iz & o’CT
Btz 71, P ERRHEOER, AR, FBALbEELD, Nk Fn
(action for negligence) T& % (BE—%EH)), ZL T, (57255 Mgk,
13, BEIEE DRSS L OEEE (ordinary care and skill) # R4 EH+H >
AN LT, JEEOEE IO EA 2 S L (neglect), ZoMRIZLE- T,
E%%%&®MK%#E%&<EE@%Witu%Eaﬁgéﬁwt:a,m;o
TWET%J%@f%&réﬁTQ%%m WEN DL S RBEHLEE TN
LTEA-TWEhENTH D, SEVEINE, TRET, bhbhrigdl g
NS GBI —34 F 72 B & » TR S 2B T, ZAD—
HFIMEFIZINL T, EOMFOFEE BBV 2HEEZERES 272012
LEIGEEOREE L A RIBHLE >, ZA0FOBRFRIE OV TOEER
ﬁ%%g®i5&%®moﬁx§,$#ﬂ,%@I5&%%taihé#§ﬁ——
Thdelo LT, 7Ly PRHER, BHOMII UTOL AL LGEED
S TERI, TEFROBRETEZ2EN, dLYZHEBCEL THSOTAIOWL
THEEOFELBRE TR S khorm e Thid, AOSEE BB T 31
FEoffirEERCTTthHAS L, AECRABTLTHAS L 5 eiriz, HHE
2, AICEL T, HARETEANLBEIE, WoTYh, TOL 3R E

(62) 11 Q. B. D. 503.
(63) 11 Q. B. D. at p. 506
(64) 11 Q. B. D. at p. 507.
(65) 11 Q. B. D. at p. 507.
(66) 11 Q. B. D. at pp. 507—508.
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—E W oE m2E
ﬁ?éf:&)b:iﬁﬁ'@&%%&lﬁ%&@%}?\"é”\*%%f}%ﬁféf%ﬁ? ¢o TELT, %20
I3 BEOEET - IREOWEITIT, %@f:b@:?ﬁ%{@?’\éi L7-BE&iit, PG
g FRITL > THITEN D (enforce) FWEMLAEST B &, BN, ZORKE
Ty HRBMELOFRITH 2 Z L3 BALI LD TH B,
FY =z YRUEBEOREZEY S5 } ‘/(%?U”a’&i, 7Ly FEERHNTOGEIZIL
B Licho o iR Tii—& L7
KA, HEORIERIDBOC TBKk) FRAOHEC L -F, REEOBSE
S ERE D e TR S b T X - TiB%) DEANL, AHETT L o b
BB A LR MENC ), —E0MRIr Ui —RRl & U Talil S i
DTh B, ST, AME A EDRDHPIC X > T, BN L
BEOHEVEINLBRL, HEFS (wilful act) & %, 750K NAE
ERRAL oty FLT, Tk BECEATIE, WESHECH LT,
2T s —TE DI L > T T h T 5 DRI 5B P DI 0 2 ORI
IolcDThbd, V427 4~ K%, THeaven v. Pender 4413, My
HORI B ISR E NI BRI S Th B, FORDEHINL, BBEORE
B3 L OV OFERREAEOBRIZ LIy, EBOEHOVEMYHHFT S
LB TR LT\ el & BT B
(5) Heaven BHDOEE L FDHBOEE
Ty NEEREIE OEI L DD, RO RIS o b
LT, RIS BRI Th Tk 5 Thb, ThIL, ERHHE DS
B iEE LA oD = ADRHE DEEIC b Rbh T\ 5, £, 7Ly
FEREREIE B L, WI0EED—ET, KT EDOERNC R R
Mz EB% BT (bokd, ThuL HEHFOEECL -7 DTk

(67) 11 Q. B. D. at p. 509.

(68) 11 Q. B. D. at p. 510.

(69) 11 Q. B. D. at pp. 514—517.

(70) Millner, op. cit., at p. 11.

(71) Kempin, Jr., at p. 75.

(72) Winfield, “Duty”, at p. 58.

(73) Le Lievre and Dennes v. Gould, [1893] 1Q. B. 491.
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4 %) ZERBEEO TR
¢, FOMEREROHENAA Utctod L RBIS B, £, KEE
B OEIFIRIIZ D\ TE - 7o SFBI & (certificate) 2 F4T LI & A (surveyor)
HEELT, FORETOLMPELCREFNAZECHEY LT EYEE
BICELSEZA D, BoTHED odiIcfiic£480948%E (pecuniary
loss) %@ -7 X HEHBETIESRTHD, TOHPET, Ty b i
BRIy &« —J3 (Lord Esher)) ®REH¥|Ex, Heaven EHOHDHH]
HIEA iz C Kl MNETADHILCBEZIDIDTEHD, Ty x—
MosSELZOEEFIATIE T L, H5ED, MOFTHEL T 5,
o, OFEOMECHEBEL 2B, T0OHFL, thOoFOHEIT
B EE A X R FRROS B C LA T BB A A S © L ie
b, YEHEFOFEZIIMEOHK, —FiMificBELYELIEITIZED
et (proximity) (B55—%H) 2o TRUDT, HEBHALTS ELs
5, LD EMEDOHIEY N D THD,

Ty ~JD, ZOTEEDOERIL, #7940 £%DH %7 Donoghue v.
Stevenson $1¢§% 7 + ¥ 0 (Lord Atkin) D\ dokb % “BEAER]” (neigh-
bour principle) I X AEIEIC X b FTi &, Heaven HGDBENFHO# S

(74) Derry v. Peek (1889), 14 App. Cas. 337, AfHiL, BEIZ & - TEBOEE
¥RETDHI L, HECHCORRBERTH D EDEENH SR VTR LI
657, FRLAOTRETSE (Fr &2 3TE%) hibilw, &7 5, s,
Tk WHIKAERTCET 2RAOMEL LT, BAERE MFEEIIRT 2
BRIZE 2BBORROFRT) PAEOFELCEH L 605 F (196645) ; LREEYR
FBRIZESTRERTIIO 0T O—B%) ¥ERAFEETHEER4 B 9F
(19684) 7idh %,

(75) [1893] 1 Q. B. at p. 497.

(76) IfEEMELVWIEER, o ¥y —~HoBROBPTITRL, R T M (A L.
Smith, L. J.) 0ZEROFzHhbn %, [1893] 1 Q. B. at p. 504.

(77) [1932] A. C. 562. AL, Ty OFOnmt=ote 0HLE) LEHFIA T
B, TOHEL, HED THK LIV FT0MEBETRBAIRAERL 57
DUEYDASTY VTP v+ —E—NERRAL, BELIIBEFRORESE, &,
v 7 EZTECBBRIIM D o7, EWILDTH D, B, BECEEY
B VAN TR ALRVCEERE H - L 28D, FOEBERKICET
HY, LHERLI
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DThHb,

{6) Donoghue v. Stevenson EfHiZ X AT M@Kk HEORET

L e e 42 0 FSEHTEIB L 7o 5 72 Donoghue HARIZ DT, HAETDH
L P DR A SR By T, ARTE, TE%) EORRCHET 5
DR LD BT B,

Donoghue HE#HT7 FFUIZE S5, THE (229 b0 PRIV
S F—EE) OB, NSk BEREFRAYERT ORI, FEER,
FENUZEFC RSV TESOY LTRSS #5100 04\ nFEERY R
TREFEYALTEY, BEEXTORBAEARCL »TEREY ) T2 &%iL
U b X 5 1Ie B ey Lo £LT, WERETHSEHE
JX (breach of duty) izfdihi/syy, & LT Fhhdbhul, BEAEE LT,
HLTHRTWAHBEECEWT, BEREBICGCLTRALHOFEEEEY
BT s 5 I DR FR Dy 235, LT, 7 b &
1, 1¥)2FEd, BHYET BRI OV TO—KEE (general concep-
tion) AFHETLELT, TO—REEY, SETRIMbhICELILEE
THBNC LD TSH D, TAL, TOBMARBELZSAZRITHhED I &
SR T RITREEE F I AMEL R BT 57001, AENTEERRX
e b, FR TR, FEE FLAOBA L2722 h (Who is my neigh-
bour £y, %D EIEII—FIE L 7> T B HEBEIL TR, HE O R
BE2RT 5B LT, BOOTEACE - TE LI DEEZEAC (closely and
directly) 8% 5 T 5L D L ABUCT R TV EECECOITEAC L - T
BB Th B, ©CRBNBRESE, 48, THAKED
LLTHEbRTWS, LT, Zhut, 50480 Heaven HEETI oL o —

(78) 7z, TOADGOHI:2e 0 [Donoghue v. Stevenson]y (FHkiE/ —
by B 4 —(19574) 165 54 B ; WHE THoBEE 0 RE - Ao
BE PHckHflESEL ¥ = ) 2+ (19644), 295502, 204H, 7o,

(79) [1932] A. C. at p. 579.

(80) [1932] A. C. at p. 579.

(8l) ZoEIE, TH, LA EBIIOEF22HHSOFIHETH 3,

(82) [1932] A. C. at p. 580.
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1 F ) ZERBEEDER
Mﬁﬁ%Ltﬁﬁ@%ﬁ%mi5@%%&ﬁ%ﬁf&ogz
= @ Donoghue R KT, Z200EH, WEESCEHTLIFERBEOR
1, QTORBGER, BFOMELLTOBREDORE, MWL T, Fx1bHT
LDOTEDMIONFTLA L LTD NEK) RETADHIL I N DTS
Do I LK) BOEREALHICTS, &5 FAROREL, ZhT—Ib
RIhichbidThs, LIAT, TOEREZRELICEDIIIRATE Ik, 2
Fio, FhefitL Lo,

V ERFEGEIUEREORE L NA%) ZORE

HBORBEYRET HOR, B—K, EOHFREHLERANENE, FI
BHERNFC BT HHEEERATH D, 15 ) 22 THERy BOERIZAILT
21, F—0HRROERE LCEXREGORE, FLOoBNERLEL LT
HEREOEEL LTI L0 TE D,

FEFEHEMIT THEEEBOEA T, I ixd bAA, ALL, #EDesy
oot DA ERIBOHA T b > lonss KX HHEEBHONT, ERITEE
TNDZ LD -1 FIZED, FRERIBEIND Z ERIRBEIRTERL
FU2Eh, HEORELRD TEHEFTOWEINC S bbbhic, R TAT:, ESER
DIFETDTHAIUE, R, BERBOATHREIN O BE, HECH
THIEEY, ITEENERE Y HE L BR XL, BRESFRLIAD
(Williams v. Holland), X5z, M#EMNREIC NEL) RETRRREY D
T (Lynch v. Nurdin), #EHZHE L1, BEEEFREOHEY, NEFR
D EFEOR Y, BRUNIFFKRRTREL, T0#%, FHOFD LRI
E&Th, TBE) RBPC L > TRELI-DOTH S, EXEmD, LB%) T
BERIZLI-EEBY, LbOREOTRREE Y TENTIIRDOL 5 12 ik 5,

(83) Millner, op. cit., at p. 13.
(84) J. Bronowski and Bruce Mazlish, The Western Intellectual Tradition (19
70), at p. 364.
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TZD, ZAD—HRROMIZ, &L, EEEGORH LV-EER, HES, s
HERE A L e n-o oW BEHEERYEE L, LT, £hul, T8
&%) OEBZ—7F) NI (open-ended doctrine) — & 4A 2 LA-DT
&g?h

T@%) BOERCHEY S 2 CENER L LT, 192 6fTibh
to, BRBARORELELZEL—EOEFMOREL LT DI ENTED, EHEE
R A F ) AT, H=BEROBEML, HOIMRFFEMLELILL,
BRDERE LIcRRL AL, MROEFBHFE R HT Tuvie, BEAL LIHFRS
R % R ERBEOBERDEE », BEEHEENL 2 4 (Jeremy Ben-
tham) OFELH - T, —HOBEREDOHTHAT AV BELEIhA, Thb
1+, 183240 Uniformity of Process Act, 1833 £ Real Property Limi-
tation Act #%% T, 18524 ® Common Law Procedure Act ik »C, 4
ROBPIHRBEHR, FRREEETATILERRL LD, 4RI BP0
L44R (writ of summons) DAL ~7, iz, 187375 EDHHFTHE
(Supreme Court of Judicature Acts, 1873—75) 13, FhiEOER»> &Y
O R T BRI DIt DT By T ORIE, TR AR 5135 H
MWD&, TOTANFRFRCSULELNEN TR, ME I3
EORRNP LD SDTELD, W) LD THB,

Vi & ¥

754 by (Henrey de Bracton P—1268) DEEftH B ISHARIZE L2 TD
REEUT, BRENEEL VS HERELER L, Thi, B4KRD
HEC - TR, FELT, 5%, HFHE LROBELIOBTHEEL
Too 18, HtfRDEXE EOFERIY, HEEROBEMLIIL L, BEEWTHE
KL LT, FEEAAELOSM e NE%) RADERIL, BREDOHL]

——(85) Kempin, Jr., op. cit., at p. 75.
(86) Maitland, op. cit., at pp. 8—9.
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1 ¥ 2ERBREOFA
T, BHELLOMC TEE) RETROBEEEOTFEYERILLZ
it ote, TOX5ILT, 18#HE%EH LI Ut 2018 T8
%y ¥OFE I, Heaven By (1883) THILOMTETAER L LTOME%,
DR — R Xh, Donoghue Hff: (1932) ¥ -ToD 50 £/ix, ZORE
DEFEATH H, Donoghue HHZ & » THREANCHL I hic—EHOEE ThH -
7o, W X5,

EHOERT; EHILHE 24 —BmREBRAERN
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