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PART 3

DIVERTED PROFITS TAX

Introduction and overview

77 Introduction to the tax

(1) A tax (to be known as “diverted profits tax”) is charged in accordance with this Part

on taxable diverted profits arising to a company in an accounting period.

(2) Taxable diverted profits arise to a company in an accounting period only if one or
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more of sections 80, 81 and 86 applies or apply in relation to the company for that period.
78 Overview of Part 3
(1) Sections 80 and 81 relate to cases involving entities or transactions which lack
economic substance.
(2) In these cases—
(a) sections 82 to 85 deal with the calculation of taxable diverted profits (and ensure
appropriate account is taken of any transfer pricing adjustments already made), and
(b) section 96 deals with the estimation of those profits when initially imposing a
charge.
(3) Section 86 relates to cases where, despite activity being carried on in the United
Kingdom, a company avoids carrying on its trade in the United Kingdom in
circumstances where—
(a) provision is made or imposed which involves entities or transactions lacking
economic substance, or
(b) there are tax avoidance arrangements.
(4) In these cases—
(a) sections 88 to 91 deal with the calculation of taxable diverted profits, and
(b) section 97 deals with the estimation of those profits when initially imposing a
charge.
(5) There is an exception from section 86 for cases involving limited UK-related sales or
expenses (see section 87).
(6) Key terms used in this Part are defined in sections 106 to 114.
(7) Other provisions in this Part—
ensure HMRC are notified of companies potentially within the scope of the tax (see
section 92);
deal with the process for imposing a charge to diverted profits tax (see sections 93 to
97);
deal with payment of the tax and make provision about credits given for other tax paid
on the same profits (see sections 98 to 100); and
provide for reviews of, and appeals against, decisions to impose a charge to diverted
profits tax (see sections 101 and 102).
86 Jd.
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Australian Taxation Office https://www.ato.gov.au/rates/company-tax/(last visited,
August.8, 2018).
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ﬁ%f@ﬁ‘ﬁ@%hﬁi 10 {85 FALL EOZENZ PE 2T 523t ThH 5125, FRZERT 5
ZESITRF I EE 2 RS BEBITBITI AT A I THY . HRFHEEERSBEE LV DI,
ATO DATFTELIHEREZILIC, TL U VA2 MBWIBBEDOEEEZBEX L TWE0E ST
I S A, Bl LIS OEAEL T & 2 B8 RFRE N BB I NG LIBEL B 555 TH 5
LI TN D126,

% 3 Z=E DPT ICEAY 5 5F

Z2[E DPT (2RI L Tid, FHBE~7Z L D1, KE DPT &k L7256 — bl a5
HDOD, FoTe OFBLE W OALEN T TIH AW E B TE L9, 7JD7\_“C\ MAAL $ &
72 IE S IH L Income Tax Assessment Act 1936 % Tf Income Tax Assessment Act 1997 ™
BIEER D, FTz, %E"J:Eﬁﬁﬁj?%@@ﬁ 57%%@“@6 Z[E DPT | 3R A IS Bl il O Fe
PICEBWTORMBLTH % &5 BHRICIE TR, —FANTITREBLOFT O WO EREL & B
HT EINTE D20,

AFRTHIWY EFTCE L oIT, HEMNGEICES ZEEAR OB E 2GRkt
Pl o FEE LT, ZEOHIE iﬁbﬂ“(%f: kﬁﬁ?@hé ZENTEE S, Tbb, ¥
MEEICBWTYRORBANELRFFTNH Y . 20D IED—2 & L TREATF Bl
WERH Y, MAD=TF 7 FLRKFHTE L 72> TV D23, Rifi CHRY EiF7-%E DPT
LR GEHITB W TIL, EOMBLOME B R0 & 72 5 RimiE% < 7eizs,

FEAR IME
ORI RTWVD L 91T, ZE DPT IBEIEBIH CORETH Y | HBLTIER N E
BN TELD, %@fcﬁiﬂ“(\ ZE & U CHEBRMZRRER RIS L LD & LTE R
WETCT&E 5, T7bb, ZEDPT 85 L LT\ 5 b Oik, BEMAABIHICI T %k
DRI EFEIC DWW TORMER (VXY T 72T 48— a ) THH, HENHERE
NEAT> CEXEBEECENRY EIFON7BEPS 7y =2 FOBEICERZ LTV 5,

125 RRE - AiHBTE 119) 99 H,
126 |@] |k,

127 IS BLHI OBLE N D A=A N T U T OFAGIEZTRY EiF-bor LT, 8% TB
fafik& Bidill & OECD i A N7 A »—4E O 24048 LT (55 2 [1]) | FBMIZES 824
5 (2018) 102—121 EN”HIF 515, 4F1X. SNF Pty v. Comm’r of Taxation, (2011)
FCAFC (B 157%) . SNF(Australia)Pty Ltd v. FCT, (2010) FCA (#8i# 57%) . Chevron
Australia Holdings Pty LTD v. Comm’r of Taxation (2017) FCAFC 62.2H v EiF, FFt
EMATND, Elo, ANOERMIC LT, A= 8T U7 TR DEAGI DT 3 11
Linipne 45,

128 FED—oL LT, ZEEMN G20 D 2014 FiEEEE LT, BEPSVry =7 &l —
NLCEZ bbbk o,
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PE O AAMEEEZ MAAL & U CHMERE Lz 2 & b s a2 o, H< ETRE
DPT & %720 | BEF ORGP O CTHEE| 2% ¥ 7F v — LT\ b7, £ O
IARER 5 HCHY B 2MBIEAICB N TERRNLE L /0D, MBISMICEELT, b
NEE ZEMOBBE Y HICB T IHAHHDO 70 —IC L 5RENFRLE D EEZLND
R, —IRENCHA AL X O PR £ TR D OB & 2 5129,

%38 KE BEAT

AHITIE, BEAT ([22OWTHY EiF 5130, TCJA2017 (B W THEASZHIE L LTH
D EWH AR BIO X 9 ICEBRE —BmERBHERROBLED D AT 56 S L SBEICB
LREMPO—2THYBL LD DS, DAEMEAE. &V DI EEOFERRZEAN
X, CRESSE G FERBEOBFMITIRE N O0) KEOH - ARMBLOBMIZONTILE
bOTEHLOBNFETH D,

723, TCJA2017 IZBI L CiE, [A U TCJA2017 IZBWTHEA S N-HIETH D FDII &
ONGILTI & EERALEMNT & e p 03082, WEERY BiF 5, &#%iZ, KEICE > TBEAT (X
BFLE WHOMEMNTTH D, ZIUIAREE 2 KBV Tk 5,

FT1R BEADRERE
2017412 A 22 A, b7 7 KEEFED Tax Cuts and Jobs Act13B3~DELZLIZ LD T A

129 4R [EERA AR OMSHA R L, OECD/G20 @ BEPS V2= 7 MIBWTH
B Wil C D WU E DM TOI T D, FRAEWRA R LT o, iR 5 £ TOHIM
TR EEMICH D LTI TE D S DD, LA THMBAIT L > TEIN Y OB & 72>
TuW%, OECD, supranote 3 at Action14. Reipfft [FEpk 30 FBHE ThE O A gD
RBLUZHOWT ) FBFIEES 835 5 (2019) 265—296 H,
130 See supra note 9.
131k Z 7 RiHdEE (Tax Cuts and Jobs Acts 2017 : DL FAKRIZIB VT TCJA2017),
DREIZBNT S TCJA2017 IZRT 2B IXE <. W 200t HErdb i bhd, KA -
%HelE 260) DIEH>, WFETHHIZA DRE N T 7« IO BGEIZ K 2 AR BT
B ES 822 5 (2018) 257—315 EH, Richard L. Slowinski [£7* TUS and UK Tax
and Transfer Pricing Developments Affecting Japan-based Multinational Companies ]
MBIFZEEE 815 5 (2017) 130-155 H. Richard L. Slowinski [Implications of New
US Tax Law and Transfer Pricing Developments| FAFiF5E55 833 = (2018) 179-200
H., Richard L. Slowinski [Implications of New US Tax Law and Transfer Pricing
Developments] FFMFIEEE 833 & (2019) 402-419 H., Richard L. Slowinski &
Christopher Hanna [US Tax and Transfer Pricing Developments] FHFiF5E5S 839 &
(2019) 126-150 &,
182 KRERMBEOIILEREICET 2N SRR AR CAREICER ST L2 Z L4 B
& L7-flE & LT Foreign Derived Intangible Income (LA FAFRIZI T FDID), )5
T, G EICBE L7 TSt R~ 8—15.5% D BL#E T—[EIfR U @ Toll Charge (7
il 72 LB S FREL)  A24T 9 #lE & LT, Global Intangible Low-Taxed Income (L FAS
2B W T GILTI) 2% 5,
133 See supranote 9. [LF « BifgIE 131) 257-258 HTHLID EIF TV 52, RIS
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1359 30 4E.55 0 O KB B SE M ThN -, WHEOBE & L, KEMSEOEEH S
N0t KE~OEEORE, BENEHORIEAH T b1, IEAREOR & FFe, 7Y
FU TV (FEEER) ~OBITM T, £, DAEEFE U X S ICHME SRS B
HL—HEASNTND, NI TBHENHEAE LIZOM 2016 4= 11 ADZ L TH 7203,
TCJA2017 DAL E TIEW L DORFEN B > 72, £7° 2014 FFITPHIL EERPMIRE S
184 Z D% 2016 FFOHITAR SN IFWARE (T A—TV 1) 185 M7 U T RKEED
BEENK86 BIRIGOEICBIT 27 U b T A VTR T, REMRIETH D 2017 4 12 A
F O A B 5 2 LT o788, 5L LT, TN ENERTW & mig O RS0d,
ZOMOBERBREICRE N o7l SN TNDR, WTFOREICEBWTH
TCJA2017 (Z361F 5 FEARTH BB L7 HilEE D 81T BTV 2189, 2D 19 /iy, K
Fan gtk g: & 9% BEAT 13 Tax Cuts and Jobs Act @ Sec.59A VA FIZHE SN HEN &
ALY

AR 1 BIZBWTHIRRTNDL EZATH LN, KEICBWTHKRRZEERE CK
EOLGEIIKRIZIBAT2a T 7 A R TIERNWEWIBERLH DA 90) 0, HHE (=
AXVT4), P—ERAT 4 —, FlFREZESEEFICITHL S Z LT, KEEANTOMREL
AT & e/ ME U, EIERA 23R Bk AL 2 L T 2 &k L CHilEE T O /i 2 [ - 7275 B
& 5140, REIZEB VD THRFT L2 EE L OZEE ERHER R 201X, 7V Y T A~OBITIC

WARPUT, T T RFEFEIC LD BHIIED T A 7 7 XA 71 2> & HeFnaw K ONR 3
W, EERICBOGERPBEAERONL TV D ThHoT-, T7obb, A/ N\<RIEHED
RO OB RIIFEL TV e b DD, SBEOR UNBGHIZ IV EBUI LR o70d
DA, BHERMRIZ LY EBL LTI D,
134 H.R. 1, — Tax Reform Act of 2014, 113th Congress, 2nd Session (December 10, 2014).
135 House Republicans, A Better Way : Our Vision for a Confident America (June 24,
2016).
136 D)onald Trump, Tax Reform That Will Make America Great Again, (September. 14,
2016).
137 2017 Tax Reform for Economic Growth and American Jobs, (April 26, 2016).
(Distributed in a White House press briefing by National Economic Council Chair Gary
Cohn and Treasury Secretary Steve Mnuchin).
188 |1/ - Fi#BIE 131) 258 H,
139 PSRRI DOV TR, PwC BB EVEA - BifgiE 99) 61 HLATEEL VY, DFE D,
EBER 723 BikiL, OECD/G20 (235175 BEPS 72y =7 FOxhhs ERBBIXFE L TH S
25, KREOEEEWES e md 2 &0 ) BRI, KRETHEZELIT > TV D KEESE &OKE
NDEFEAE ARG EIT, KESOREIIEABREE (A O OT Lo DA b
1792 LT, PG /MbTE S, LrL, KEOREEFTTE RV, T74bb, Z0
B E 7Ty MCT D E WO ERNS, BEAT IC L 2BMREFEITY EWVWH 2 & TH
Do TN—T1V v NARDIKE, [EEETH#EERL (Border Adjustment Tax) 25, #45hFl
(Excise Tax) £ T, RILX O BENLONTELLLEWVWHIFHEIS TE 5, ok, AL
B OB SN HIX~A v - & —2 [Destination-based cash flow tax] FFMFIEE 815 &
(2017) 136—168 EHMFEL <. £DIENDim#s & LT, FILE " NEARH & [EE5EHHE
Bi) HBLHFFEE 817 5 (2017) 184—204 H,
140 PwC B £yE AN - Aiife1E 139) 58 HLLF,
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O AT 2AEICRER L TR 2 AEA~ER S E 558 b b TS TN S
ZEThi L bHiFKEX, G20/0ECD @ BEPS u2 ¥ =7 MIBWTHITF Hivizf
FEDEE 21T O R¥EEZ <A DBEHEMETH L V) Z L, fELFHRZREL LTND

142
]

%23 KEBEAT OEH

BEAT 13 KEEAD S EA B I —E DOSEANE LTV D560 K E OEBLITF 23
JEfi SN T D & EnHA BUREBA SN TS E LIEEA) I, BINTRAET IR T
B %, BUIREZILTND & LI2GE OB A BURIR ARSI &V BRBLITS S BURIR A
KDL AECHERABEL R LRE L, —EOBENID 5, BRI, 2018 FHEIX 5%
MDY . 2019 4FELAREIX 10%, 2026 4FLAREIX 12.5% 300D Z & & 7o T b,
BHXIEIEANT 1) KEEA, i) KECSIER PE 236 0 EMBLAZ L TV 250 ETEA
DxfGE L 7p 143 RIC <° REIT X° S IEANITBRD L, BRSSO BN T BT D, il

141 OECD, FDI IN FIGURES, (April 2018) (Z Z#uE, 2017 ORI EEE
BN 18%MA LTc L LTWD, KEDOFHILAE (FDII OEAN) 20D -t IR D
BREAHRIFLEZ L TEBY, Ly RIZ2018F b THAH D LilkRT\ 5,
http://www.oecd.org/daf/inv/investment-policy/FDI-in-Figures-April-2018.pdf (last
visited August. 18, 2018) .
142 PwC B £yE A - Aiife1E 139) 58 HLLTF,
143 See supra note 9.

An Act to provide for reconciliation pursuant to titles II and V of the concurrent

resolution on the budget for fiscal year 2018. (12.2017) 173—181pp, PART VI—BASE
EROSION AND ANTI-ABUSE TAX
BEAT proposed regulations(Dec.13, 2018) D% X Frt i@ v,
+ Generally viewed as reasonable guidance, with some taxpayer helpful points
+ Overlay on exiting law: position BEAT as an overlay on existing law regarding, e.g.,
COGS, netting
+ SCM: clarify that inclusion of a mark-up does not subject entire charge to BEAT — only
the mark-up is subject to BEAT
- Aggregate group: clarify treatment of non-US parties
* De minims banking and securities dealing: indicate that de minims banking should
not subject aggregate group to BEAT
- Non-cash payments: elaborate on treatment of non-cash payments(e.g., non-US
inbound contributions)
- Total loss-absorbent capacity: allow an exception for interest paid on to fix those TLACs
- Statutory overhang: statute has defects and regulations do not attempt to fix those

problems
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AL B0%BDOEARER 7 NV—T7"T, % 3 FEMDFLEEMFRILAL 5 E FVRHOLE 1T
FOMRENRD, b O —DOOEMT, FRIRE LV OFEBRICB N TAE L LBEEZIRE
LTWD & SNDEEN 3%RIM D6 (BRITHEIT 2%A0W) 1308 X541 & 7g 5144,

F 7o, BiR BIHANOF R OHIPATH 2 25 KEORBFTSOF A 2 A I A LT
W5, Tbb, FFE? Deductions (Zi% 23 HHiFHAY, BUIZ & SHAWOHFPHIZEZ Y L,
Gross Income # B €T 51EFED Cost of Goods Sold (L& F 7y 145,

Gross Income (#771%) —Deductions (<% A) = Taxable Income GRBIFTT)
Revenue (#&IXA) —Cost of Goods Sold (72 LJFffi) = Gross Income (i&FT#)

ZO%E. PHE (IBE) 2L > TED LD R LORENEESNDTEA D D B
2T, KEF S HAROBSHITK LT, BURR BN H D 7 — AIZB W T, BEAT
OB EE AN 72 U, [FIHIE2NEH S o algetEnd A 95,

% 33k KE BEAT IZB89 551

~A v (2017) W (2018), U F v — K (2018) , #RiF#EEE LRt &% D TCJA2017
BT 2 MBIEBFE =2 ) I X MEOSUMREAMERL L 7= & 2, EARMICHE L7 MEE
WAL ENTE, AHE 1 HTHRY LT EBHNEDEERHITHND, L 0blT
BEAT (2B L Tid Level Playing Field &\ 5 & 2 5D T, KERZE L KEFNDOEZE L DM
DOBFEREE NS T D E VOB ENE L Tz, Ziud, KERENITEBEETT- -
LAz, KE O CFC Bl Om A2 8 2 DTk LT, KENOBENFRBIREZIT o 125G
WX SNRWTTREMED Y D D Z &b | iS4 AT LoD, FDII R GILTL 2 & -
TEIMCFTEZ B L T BiE (BEPS 'Y =7 hASSEHICE il B 2 AR a1k
T2 7%1T> T 2A3E) 11T, KEICHT G2 A —/L RSB M A 2 L2 Th 5146,
LTV R, REIFH TR K 512, KESOMBIE1LZ D BEAT O@HIx5 L 72 5 l6e
PENHTEIZZ N, DREMBIEZ ICBWTHREVEEND Z LT D,

F72, WEEEKENICB W TEfFE STV 2R I =< 480 (Alternative Minimum Tax: 7K
FRIZEBWTLELF AMT) 4E DOFRGWE ED I I ICFHIT 2D E WV I FmR1H D, i

+ No exceptions for arm’s length payments(e.g., APA transactions), high- tax
transactions, etc.
144 See supra note 143.
145 SK[ENZ T Cost of Goods Sold (%1 : pafh DL AILEE) 1E Gross Income DA
(reduction) TH V . PTG FHHEIZE T D Deduction TIlERWE SN TNDHZDTH S,
See supra note 143.
146 TCJA2017 (242 D i EMI725Hfi & L C. Daniel N. Shaviro, 7he New Non-
Territorial U.S. International Tax System, TAX NOTES INTERNATIONAL, JULY 2,
(2018) [hereafter, Shaviro2018al ; The New Non-Territorial U.S. International Tax
System Part 2, TAX NOTES INTERNATIONAL, JULY 9, (2018) [hereafter,
Shaviro2018b].
147 MICHAEL J. GRAETZ, FEDERAL INCOME TAXATION FIFTH EDITION, p767, (Thomson
West, 2005).
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WZDOWTIL.BEAT 2L OFFLTH D V9 H DD, TCIJA2017 (2 K - THEIE S #u72 AMT
\ZZF OAEATFITIT D & 3l 2 ST U 5148,

FEAR IME

BEAT (IAHiH 2 BTk K 912, Z OBUFIZ R IHA & 72 2 BRI K E OB
DOHEREBREEZHNTWD, D7D, AREH 3 i 3 HiCHLY LT 5 b3 EOH NI D5
FE S HMRS L, DA ESMEBUEEZEEREE ORI 5 & 22 DANEIEABLE 5 2 &3 — 2%
WX TE LR DD (G EOMRIIARESE 5 HBM), 7272 L, SMEBERPEERGIE O 5
BThortHfETcE/L LTH, EEDPT &R L LD IKEIZBWTHRZREL TS
LI ST E OB DS ESNERBFEPLRTIE O G L T o TER L HH O, HL E
T, KEC E > THABLEERN CTh 2 Ll S iz b O LR 50, OB ETHZOFEOHM
Bl FE R R AR BUR O 72 CHERR 2RO 72N E T 2 0 OfIEH v 155 L, 2<E DPT &
AR | Z OB T 2 Sz AMT ISRV & 9% 72 513, SMEBLAERERRH E O
KRERDHRMEH D,

Ib ., OBEOSERBEEERRGIE OB MR A2 EE LS, AR AEEEL T En
D EZRZRTIIKE BEAT (X 20825820 2 LN TEDIEA D, —DIFA 7 LN
— A RCBEAT OFEMTONTSE. b9 —Did&Rt 7 ¥ —% /&I BEAT OFHE R
TN TIBETh D, HIEDOBEIEA v Lh_— 2 R CRSEE N TN AT . DRED
SN EBUAEFERREIE O AR R OFFRCAD LT 2008 EKTH 5, MEIRBREDSES
Th V., AR EOENECHESUEFISBLA SNEREEEREIE O R L LT ol
RO AR LR LR WATREEDR S D149, L D biF, BEAT Oxt4 & 725 b3 EfBL
FITemr 7 7 —PE SIEP TR E R F5 RN Em <. —IC BEAT OXxt% L7
B2, B OFRELITo TN D HEDOREMBAE ITZE LRNEEZLNDLHDD, b
DEENEOREAREICRE L-56 . EERENS HERBLOBEN# L kb, b, KIS
H OFF DG I TFBLEA TOXLNE 2 B 5150,

148 |11/ - AiFBTE 181) 258 H, AMT (Z@BIATHHE —E OFIE 2 M 7RISR LT, 20%
OBFEZEH L7 AMT 235 L, @5 OB & ik U TR E VBB A 22 BigE & 72
%o PRBLEFEFLIZ AMT DEEBUEA L 72 o T2 5 BFEDIER Y Bl S, @ BN A
UT- 56 13 250 & BURBTERR DN T X DHIE L 7o Ty, AR OBIHI I K v g =
L, REEEASEBIT LTV D,

149 Branch Profit Tax Z#§ L. Sec.884(a)LL FIZHLE S4L, BLYICH Y3 5% (dividend
equivalent amount) (Zxf L CHFRFRFL (30%) 2MTHOND LD THH-T2nd, ZDOHAIC
HAFBSSKO T TRENEH SIS Z 0D, TN EIT—EDOFRY N ThIL T LBl
fRCE D, ZNEIWY LiF7cbo s LT, [Ligs DRENCIS T 2 2MNEEAN O SERRBLICE
T 5 —EE] B E 29 5 (1997) 267—325 AN H D,

150 KEOBHITOBA D BEAT (2 DWW T MBS T 2 & 0> TRARN 70 iy
Bo FHDELEZVELTAHH DL LT, HDavid Rosenbloom and Fadi Shaheen, 7he
BEAT and the Treaties, TAX NOTES INTERNATIONAL, Oct.1,2018,p.53. *fit~ L TS
FMEEOVE L2V 3535 E LT, Reuven S. Avi-Yonah and Bret Wells, The BEAT
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Mz & LT, BEAT BIEOHHANE 2018 4F 12 A OIRFEIZ T, Hi&HHAIZ 2019 4F 12
AIZARIZE>TND152, &) oiF, 2019 FOFAMBANTH 7 e BRI 0 IAE L, B
BRI ORET DEOBEEIIICONT, FEORBL S EEE ICEBICIREFR AL L
TNE D DEBE N D HTEERINTE 28NN TV D18, S 5I2Z D%, COVID-
19 O XV | The CARES Act 2347 X154, 621X, NOL(Net Operating Loss) Df#i
MHIRDBFEF S TIRY . MBHE DT T =2 FRE TIX BEAT OFEIC bR (Fa
FINZIX) BT D AMREMEDR & 5,

% 4 &1 Digital Economy ¢& Digital Tax

Unilateral Counter Measures ® XHRIZFEVWT, 728, Digital Economy [ZHEHNEE D
Dh, Wi LThIFbND01E, AFE 1 BBV TIRY R EEE B0
& ORI H D,

2 EFE AR 2 O B 2 AR BRI 2 96 U 7o EBRA —HIERRBLIC L 2 72, B 7R
AP AOTTHEIT LI BEPS 7022 MR 16 OT 7 v a 7T v EREHREIC
BWTARLEZ EEFBEICH 728 Th D, 2D X 9 72720 Actionl @ Digital Economy
DREIZDWT, [FEERIZILd DR DfER &2 7o b DO D | [HERL TH D1ENRBLO 712
DUWTIE 2020 4F % TIEEZMERET D Z LICAED 2 S TR Y 155, Fefijfh 2 Ak L T4 [E
DOBiHIZ Digital Economy % §1#2 & L 7= Unilateral Counter Measures 23U S 415 XK 9
[Zhxole LD, AHOT Ty FR—LARFEHEL, TV B A 2Rk TV DHEED
%< 1% GAFA TR SN ARZEREEETHY . ZNETARTERTE LS ICIN
5 Tech T RIE ZF T2 72 WIGERH L Z L0 6 BEFOIEABLH OFu A Tl
KGR EEZR 7 4 —/L R T - 12156,

and Treaty Overrides © A Brief Response to Rosenbloom and Shaheen, TAX NOTES

INTERNATIONAL, Oct.22,2018, p.383. 2415 DB # Y Lif7-b oL LT, KHENZE
A R SGREAT] BEAT & BBISAIIC DT ) MBS 838 5 (2019) 247—256

H, 2B, DAREOST 2 FEBHISGEIZIBW T, SMNEBEEERRT EIC—HMF Y13 Th

A, BEAT (BT 2B SN TWD, TORIZOWTIE, # 3 EE 4 HiTik~

Tnd,

151 Internal Revenue Service, 26 CFR Part 1 REG-104259-18,

https://www.irs.gov/pub/irs-drop/reg-104259-18.pdf(last visited, June.15, 2020).

152 Internal Revenue Service, 26 CFR 84 FR 66968,

https://www.federalregister.gov/documents/2019/12/06/2019-25744/base-erosion-and-

anti-abuse-tax(last visited, June.15, 2020).

153 1,.Slowinski ftfi [US Tax and Transfer Pricing Developments| FAFiMF5EH 844 &

193-194 H (2020).

154 The CARES Act Works for All Americans, https://home.treasury.gov/policy-

issues/cares(last visited, June.15, 2020).

155 OKCD Actionl, supra note 3.

156 5 H T, PERD Tech B¥LT LB R EZRmDOOHY, BATH (N1 Ky, 7V

NN Ty, Tr—UxA) EVOMERBEHENDS, BAREHEE R THE
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WIZ, 4 [E D Unilateral Counter Measure & —HFBEEGRAER D0, £ OAIH Iz
A0S BENPELFOBHI O 7 L — AU —27 THEIZE > TR WE A Digital
Economy TH Y, ZDERIZEB W T, Digital Economy D7yEFIZH1F 5 EHEM =2
P 22 EES < BBHIEEIE S | Unilateral Counter Measures & U CE&EOEPNIEIZB W CHbE
SNDATREMEAZNT L TN D157, 3D min b, KENZH W CLEBGRBLUC BT 27 V¥
IVIRBLOE R A BB L0 b BIfEE TTfF/“CﬁEbZ}/L“CU‘ Dm0 ¥ 5, £72. EUIZ
BUWTHAT L T3 Digital Service Tax D b O THY Lif 5,

F1H FORIILERONMNE® (1998 EDA L2 THRENDSHET)
Digital Economy (Zxt3 % LD EFRAGEGR RN A X — b L72DIL, 1998 4FD A ¥
7 L—ATU—7 L ENTNDH9, JKk LT 2E T RIG I ~kST 5720, THNME - A

BATH| i TGAFA| OFMiICH H9°) 201949 A 14 A, 5 <, HEHEOHENY D
FRO Tld, PERAEZED EFERAHBLUELE O R THER A TIEBL S ey, &6 - %%
£ 158) 235 H T, Pierre Collin & Nicolas Colin, Task Force on Taxation of the
Digital Economy, Report to the Minister for the Economy and Finance, the Minister
for Industrial Recovery, the Minister Delegate for the Budget and the Minister
Delegate for Small and Medium—Sized Enterprises, Innovation and the Digital
Economy (2013) .AZDWTHY EiF7 BT, [F U X URREFEOMHE L X4 7 AT, ¥
% NETMENH ST T — LTRSS TND ] LIBRRTND, ThbhL, 2—%—%

RV FRE TG D B VR AET IUINERDEZE D B %%ﬁ@szé & K%%z
ﬂ IBWTHEY EF 22— —2METL0OF 2 S5 2013 FOHRE DR CTHER S
o e LTz,
157 Georg Kofler & Julia Sinnig, Equalization Taxes and the EU's 'Digital Services Tax’,
101-146pp, CHAPTER 6, Edited by Werner Haslehneret al, Tax and the Digital
Economy Challenges and Proposals for Reform, (Wolters Kluwer, 2019).
158 WK 705w & LT, FHIIEL [ U2 ViR OMRBUCB 9 2 [ERREh N FBFEE
823 5 (2018) 397-405 B, HABUE 7 VX VARBLOMMRS b 72 & T EFFRBLO L # |
FLBIFZES 836 %5 (2019) 233—260 H, #ipkR [77 V2 Lk oiffiz o 28w (5
2 i) | PR &5 1064 5 (2019) 1-13 H,
159 OECD, A Borderless World: Realising the Potential of Global Electronic Commrece,
Report on the OECD Ministeral Conference, 7-9 October 1998, Ottawa, Canada.
OECD, Electoric Commerce: Taxation Framework Conditions, a report by the
Committee on Fiscal Affairs of the OECD, (1998).0ECD, The Economic and Social
Impact of Electoric Commerce: Preliminary Findings and Resreach Agenda, 24 August
1998, DSTI/ICCP(98)15/PARTS5, (1998)https://www.oecd-
ilibrary.org/docserver/236588526334.pdf?expires=1570599533&1d=1d &accname=guest&
checksum=C402FA1FF82FDEA26B6FB882B29DC6B6(last visited, September. 4,
2019). OECD, Electoric Commerce: Tax Collection Mechanisms,
DAFFE/CFA/WP9/EC/WD(99)4/REV2, (1999).0ECD, Report on Tax and e-Commerce
Technology, Technical Advisory Group, Paris, OECD, (2000). OECD, Report by the
Consumption Tax, Technical Advisory Group, Paris, OECD, (2000). OECD, The
Application of the Permanent Establishment Definition in the context of Electoric
Commerce: Reviced Draft, Tax notes International, 20(13 March) 1199p, (2000). OECD,
E-Commerce: Impelementing the Ottawa Taxation Framework Conditions, a report by
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B L IAVENEABLE TIfHd 2 2 & L7225 ) OIFSNEEABUIAR 2 FBUEE 2 EE L
ARSI, BAUEE KL LT, MBEFTH L2 FENHA T, BBMOFENES
ThodEETRY, o, RICHEZET S L LTH, RIEREEEFERIIARFEEE
IZBWTHEE L7 & LT, AEBFEZEERSRO OND E] Z2FE LA, SEBEEERRD
K5 & 72 HHNENEABLOMM T REMBUEBE P EE L2 20O D Th L0 6, FEERHP
HRFCHMEREEDIHEE L CORWIRY | FEAZEH T 2842 K L Wb E 525720, P
FFANIE, ZEHOBRBLE W ) BEEZ LT DI R PERDEO DN D MERH DH & TRk T
L0, SMEBFDHEET D HOJET 2 FEFEE IV CHMNERBAAZERR O & 2 35 E
BV TR SN DAENEABUZOW TR ZZ 1T b, —HICBHAZAHIERN LN D
EOBBNTER S NG D) & OHIWATT a2,

ARG . B E U/ INEEERL 17 4 12 A 19 Bk 2SR L, SERERPEERTE O E
PDRINTWD, o, MBUEBOMIE L TWT 2528 L5 ) OEFRITOWVTHIRMNT
DITODDY, ZHUFHERRF RSO ERBEDHEE L TWVD 2 EIZOVTOERTH D, ]
W2, AEREABLIZEE Y T 5 Unilateral Counter Measures (2 & 0 iRBIA TN =HE6 TH - T

296 U] - BB 294)
207 U] - BB 294)
208 U] - BB 294)
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b HRICH H D KO SMNEEABLOMS R & FBUETE AR HERFICHEE L TV,
ZOFREFEICBWVOEBRBEERAZ T oD Z b, “HICBEHL AR IERNE
WOEOBIITER SN D LB CE 5, F7o, HERBEOMBIR A BELIRE 3 F/T 5
NTWD ZEnb, EEN ERBPRZIT ) FETOHVED, L., MBEERRIREAHD
BTN TEY, Hib 3 FELRESNTNS Z LB S A EEABUC SN T
ARTOREERR S e ATREMEESR 2 27300,

F AR KREHIFER 24 F£7 B 20 BH|R

BRI RIR IR 24 4 7 A 20 Hjps0 2l BiFs, Zhvb e L COMNEF2E
BRLH (ORI ESEOFIA) (2N THbNT=b D Th DA, P CTHEBIEEIERRD 7]
BHHFLNLTND,

AMEBVBRIERRIZHEE Y T 25O TIE, HERADRBBIZIB W TR 1545 A 19 HIZ
Bl SRt O ERSITIBWNT, (1) FFE3 A 21 HEFS (FEEOBHIESITHEY
T 2,) Pl fRD MHIRIZE OBEAFAFUTLE D ik (B) Bk, (2) EARERSOEARMA
FUSEE D HikE (B5) BRE O 3) REEE DB DOEARMAIUTEE D Hitk (B BRoAq (1)
BROBRZFAT L, IHROBREITR L, Bk (1) Ric> & (%) HRE2EETHL 4TS
& EDICEAREMEOBEAMANICHERD (M) BREZZM L, KRFE (1) HRic>& A5
() KA BT 53252 L EANAL T HHE LTS B L, JEIL, iSO
16 43 A, (1) 205, FFRREEIC IS & BE CRIFO IR DORAIT 22T 72 4T
& 030 BRSO BEAKATITNE O FE 2 RS AT 59 2128720 | BB OFTERIEIC I
SE, TOXREE (%) BB KL E LT, ZHUD 20%OTFRBIBLFE 2 3 U 72 JiUR
INFiEE () & Fv (M#ERIL (1) Mo DUF TRMEEREL Luvn, Z2o%ae TR
BURBIFE) LW D,) ZEENGHEIL, BEOBE Y RITHAT L, 230 2FRBLOSNERL
FAPEBR D AT IR G L T30,

TR, BBV T, By FTREFIE O EAHAN K OO BINFEITIZ OV T Z AN

299 HRUEPH] - ATHETE 294) . 7eds. MBI b B T HE R RBIE IS 1 © MBI DRk AT
FEHIC DWW TIEE L L TWe 2 VRSN D D DDBWHD Z E N TX 5,

300 RFEIZBWTONEOIEBAREFRHE 2 A TE 22 &b bbb L o2, Mk
MITBEATORE LY b ESEHESN TV L AARMEBFEHS - AifE 249) (b b D
X 9 IR R RSO I S B A R b O IEE TV E SRR, E 7, ARl
Mz 34END bR T Z L2 GO TBEMICET 25m%E & LT, R THMNEBIAEPERRH
FEIZ I T D VEBRR AR BROO MR E— H R RLBLSSK & s E o 7 m ) MLBUWFIEES 671 &
(2005) 154-155 H,

301 KPR EHIERR 24 45 7 H 20 ABLESHFAEEL (250 B~) 262 5 12006 IHE-, <ZH—H% >
KPRHHERL 23 45 6 H 24 ABUETRAEE (250 5~) 261 5 11703 IES, FEIRE LT, K
(L&A AL BiIRE(E 68 & 8 5 (2013) 169~172 H, fAkZEBH DL A FIBLE F61
45& 11 %5 (2013) 22~27 H,

302 K] - mi4ETE 301),

303 K] - mii4EE 301),
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FIZEECYIC Y725 Z L 2AHEE LTI STV D —J7 T, Yk =0 ka2 s+ 5
BRI, REPEMAS L, Bl ATREFIZS OB AKAIUC £ DA O E O & fiHe & L CiRE
SINHZ LD EZ A BBEICHBWTIE, Yk loEE R Ik U CGRILZ T 288, L
FUAC Y FTRER A DB AFLAAUIC K 2R DMEDHINZ B E L2V DTH 5006, AR
RBLERERHT D (1) ORA ORI I3 2T EICH T 2iBE, SMERICITE
DABUIEMEIC T 2B ChH 5 & LTH, FEMIZ, oI TIEH 528, [F—OFIERITxE
LT RICHBNREND L1225 & LT, ZNEBFIET 278, AEEFERBLCS X ERL
FHEROM SR LT RETHDLETRT D) L LT, [FEnIc, S EICR O TR ATEER]
W DBEAMANZFIEDFEBL LT RV 2D Z ORI T 2 HEADEBTER 722 ¥
XYELNTA L O—EERTHOE LT, BICKERDFEE SN2 G6 ORI & BEE%
HFIT2H0THLZ EITRBOLND, L LR D, ERREAHANEIIR SN D BTERN 7
Xy EXNATA 0, FALE U CRRARITRED D FRRMANKRFE COBADO X v X L7
A DO—HERTHEDOTH> T, RAOEER» LEERE TOX Y EX LT AV ERT
RN E BT DL OTIEHRL F—OREE VWA D LD TIHR, &5, AFERBLUL,
EREEAKAN L ORAFITEZRIEAL Y & 7T, ZOFSICHERT 55D Th > T, Eitd
&9 Bl S AE T, BRITHRADFEIE SN 7258 OREER 2T 5 b O TIE7e < | REEARIC
FOEASHDIHBETHLRONDOTH- T, 5 EFEMICHE —OFFEICH T 5 & W
D2 EIFTET, FHEOLRFERIIBEH T ZENTE 20 & L2 EC30s [[F—DFTE
\ZXET 2 ERR) —EBL A PR 5 & S S EBIBEPERR G B O E KO TANE OB
DSERINDEABUHY T LB &0 LEITHARZIUE, IEABIE 69 51 HD [k
ABUZAHYS T 2B Lix, DREOEABUCHY T8O Z L2 BWT 5 LiEEind) &L
7":306o

Fio, NEABUEITA 141 &£ 1 HIZW ) BEAOFSZPUEREL L CGRENDBL @
BERIZOWTIX, DREOIEABLN S AT ZEHPH & 22 2 MHE OSNERURE S LD~ &
THY ., FEAED NEAOFE] Lix, DAEOEABUCH Y T2 BLOMRBUIERE L 225 b
DTRIFITR RNV EIRTL2OPMYTH D] 20D, [HEITO AU L HFIRREYS I
O XFRBLS VAR BUL, NEAOFIGZMBUTEHEL L CRRSNDBL IS T 50
TNV EWIREXTH Y | SEBBEIERROXIG & 72 HPERRANERUCIT S 7= 5 7o L g3
HONFHYBTHD ] EHIEraE T LT 5307,

F4HE IME
DINE DS EBIARPEERE L DB 2 Wtk 2 MBI L 72 & AT, PEBR AT RERACE HI 21,

304 R e f
305 R e
306 [ ey f
307 R e

| - AR 301),
| - AR 301),
| - AR 301),
| - AR 301),
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I 2 5 D THHERHFRL DR B Th o T b D23 A LT D, 4 HIRHIE OSMEZ TER L
T LB TE D, LV Db, DREOWBLE P EEREE S O S E 7=t 2 R LRI %
BRTHHEAEORINE LTH v 7 A -~ T URBH GME 28 FRH]) NEASh
IS EEMCICHE S BBURBEOZ (L E VWO A B & Tl Thh Tz,

I - FHBNZ DN T, ZOEFBEICHE S BB O ZUITISE T D K O IR FHEREN
BZDEICmote, ML DR A E oM T & LTo RS —/INEE AL 174 12 A 19 H
HRAZIBNT, TRE—OFFIx T 5 ERRR —Eii e g /R L, 2D, FEFETHT L8
M OPIHEZfHER L LD & T 2BORAMICESSHIE] TH L ENRI, IEAREICBT
DA EBAAPERTIEORE - BRYE U TARRRAIRY R 72hofHf] & RS O RE T
LTWo, E7o, FRIEDOSR L e DA ENEAFBUICOWTIX, ZORBUEBE ML L TV D
Z L EEHRIC, R ORI x 5 EERA T ERRL A HER T D & O S EBUEE LR E O
BRE 22T BT EARIE 69 5 1 HO NEABUCHES T 28 2, DBEOEABUIHE
BFLHBLE LT, EABEMITS 141 58 1 HHIZW D HEANOFSG L RBUEE L L TGRS
LHFL OEFRICOWTL, DREOEAFLID D AT ZEHERL & 72 5 HEEOSNERUCIRE S
LRETHY ., [FHEFED NENDFR]) Z. DREOEAFUIAE Y 2 BLOGBRFAELE &4
DT O TND 2 &0 b, RIRF—/NEE TR 21 4 12 A 3 B[RO X 5 26l %
BRITIE, Bk 2SR 2 SR LT D 2 E MAI R 2,

fth 7 T B/ NEIERR 17 4 12 H 19 B HRRDSNEBUEEIZEBREIE OREH % L85G
WL TRABEOATEZZE LS ETLIHDOL LTHFINRN] ELTWDZ b, (Ftk7 A
NI 2= ITRENTWRWEOO) HlERHICOWT B LWEPRAMTHOR T %,

AR/ FER 0 %2 %8 5 Unilateral Counter Measures (2 X U 3BT =55 12,
A E OFBLERR A RANENE ABUCEZ S T 2 2ME 20T, Z OB EEDN DR EOEAN
FUCHE T 2H0 T, ZHFBL L ROIMEDO LD TH Y | I OIEABUIE Y 3 2 BLO PR
ETRITNTR OS2, bbb, BLOREENEREIND LHETH 2 ERARETH D,
ZOHEIT, SEREABLORZ SISO W TEBIOBF N ER SN D Z &2 5, #5 T,
OIEOMBIE DEBALICHEWER TS (Loodh5) MEEEHTs b T Ly, £
7z. Unilateral Counter Measure FA7MEABUIA Y T 5BUEETLRWES L H D | fi
ZIE, AFEH 2 FEIZBWTHLY Eif7=, Digital Tax D43 C EU O —HOE N E ErIZE
AL TWAHHBL (Digital Service Tax %) 308[ZBH L CTF 21X, 78 EN—AZ KA L T
5 b DIZHONTIL, SMETEABLOMGR & 72 BV ATREMEA Ei L,

FETo, BLOREMED IR WOREOHIWHITEE LAY, T30 & LTHIZIE, bBEICET 55
2 AFFERHIEICBIT DB TOXIER BT bk 5, AR THEY LiF72 BEAT % /&
FHICBWZSIETH Y . 2205 B S OW TR —E DR LN X 5 72309,

308 Chloe Burnett et al., supra note 12.
309 A3FN 2 AR EEBLHICE Tl ANERBEERGIE O RE LM ThN T 5, FifehiliEED
—HRAELET D35 (B 2 B 8 5) OMATICHE S BRA S OWIE (Hfn 243 A
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[FIYOE T, WEABUESATS 142 &0 212, SMEIEABLOFE A S EBBEPER O KR 5
BN 2 L ORI Z BTV D, [Fl 4 LA T OSEIZ LA, SMNENE N EOFTFIZ DWW T,
INENEEANOTTE & Ae U TYRNETE SR L TR SN DHEEABLOZE, NIEE
ANDESNFEEFTEICIBN T, BEESFEFTED S AREE AT OF (5T 2 S
BNHOLE LIEEEITHR LN I XM SN D AEEABLOFENBRIN STy, A
BRI IX BEAT OFifs% X— 2 L TOWRWEHEE IR DB YR SN 5725 5, #
FIEHTS 2 =R RHE M T BEAT 134N ERAEEROME A 2% b b L Bfig T&
52 L2 %, UbDZ Lind | DS EOSMERAEERSIE b RF R DERE £ o7 %
FIED TR\ TIZZe vy,

AU VA E BB R BRI L 2 g & L7 RIS TIEd 203, BEFOEMIRZRiHE L LoD
b, BERMETH D EFHMITE D, Thbb, DRI L > TEEFIEDT v 7T —
NIRRT D2 L1, RTIAT 4 v I R ETIEEL WL OO, BLORENME & W) S E
FUBRPERRGIEE IR T DA EH L oo b HIEOHIFKIAIR 4 1 £ 2 7 BLIZRVMRIR R &
U CHfES 25 2 L3 CT& 2310, R D12, ERRA “HifBUI D DRk R Ik L CHMERL
KAPERRHIE S RBI D3t 2 il b 2 ik, %IE< ol I Th->TH, PFEMTH
ST ELTH) [T Z R T2 TED oL LTRYTH D, HIFIMIRRZLES LD,
DPDBLUED G | 5l & & EEE ZERB ORISR ThNn b, Z LA WfF Lo, 72,
BEAF D E B B BLHERR O FIEO HRY 2 BRI, 1BE L 2 EEERBLO MR IS KIS T 5
EHx PHEERILTRE 20 ME L b b,

WRE T, OAENCIB T 2 EERA _HiRBPERO ATREME AR 372 Z LiZo&, KV RW
BatZiTH) 2 L2 BNE LT, REICBWCREICRG 2/ EREEERGIE 2 B0 255,

31 HAAA),
310 728, TN THLRIOREMEORHEEZ K& < ANT-RIEOMBUIZ OV TIL, FEHioE R
I TRE, LVBERMBRHEEIZE DN SN EFITROND Z I A 9,
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FA4E KEIZET B0 EFREEERREE

REIZEO T, DIE O EBEEIERGIE & O IR 2 KA 8R0S | KEICE
(T 2 SMEBUERPEBR B & 2300 D BB 2 MG 2. KEORFIEZEY EiF 501k, EEGER
FLZIRBWT, DAE EHEBLOHIE Z{f-> T\ =2 & (EIRFTEREM O TR Z2 B L Tnz)
MERBHRE LTHIF HND3, Fio, BB T 5 X 9 IKENTIB W T, S E BRI
% 8 < 5 HIFIRCHERTE R e O U DI BT 5 St TR ZE N Bl T db 5312,
BERORRIIARF 3 BEFE UM E & 5, £7. 5 1 #HilckW\W T, KEOSEBARR
B B AL LoD, B 2 BilCdV\CRECI T 2 AMEBUEAZERRT B 0O 28I DU Tk
TWL A, A 8 B 2 Hi kO 8 Hi CIR_7=NEZ — DO O FIZDH TN\ D, i
(X, BER O 0 | KENTHIBNEOERPOREIC R TE L, BERHERFE TOHEmMMR L
HICZDORIEEZTEES> CTETZ e, D DHIEOZEEIE 0 5 TICHME Lo & v
IFALTH 5318, FARIT, B 3 Hi/MEIZIBW T, KE O/ EBEEPEERE L BE 3 5 56 &

311 A D TCIJA2017 IZ &L - T, EMRFGRBLO T FPEICEIEDR A -7z, KEDEH LA
ABUSHINC BT LTz &V 5 FFAIC T KMPE T 15 o 7RIS & Bt e~
B FBUTZEES 833 %5 (2019) 256 H LA T i, 271-272 HICHWT [HiF2EkcoT U
U TNVERBARUICBAT LI L3Ry W a A ERMEZ M TW5D, ik, il
E LT, WAL ISR BAN AT L LT, MERAAERREN k> TV D HE,
KENEN OGRS ESNERITE 2 BET 256 1 IX e R ETERELM Thh 5 2 L ITED
<HERMTHLIN, AFRTITFEEICT Y MY T VEREFMT 52 &8T5,
312 7o 83 KIEONEBEAEERREIE Z BT 2 12 dh 7 > TX ROk Z S B L T\ 5, Bret
Wells, The Foreign Tax Credit War, 2016 BYU L. REV. 1895,1900 (2017). Available at:
https://digitalcommons.law.byu.edu/lawreview/vol2016/iss6/10(last ~ visited, June.6,
2019); MICHAEL J. GRAETZ, FOUNDATIONS OF INTERNATIONAL INCOME TAXATION,
(Foundation Press, 2003) ; Stanley S. Surrey, The United States Taxation of Foreign
Income, 1 J.L.. & ECON. 72, 73 n.3. (1959);Elisabeth Owens, The Foreign Tax Credit:' A
Study Of The Credit For Foreign Taxes Under United States Income Tax Law, 43-46
(1961); Kimberly Clausing and Daniel N. Shaviro, A Burden-Neutral Shift from Foreign
Tax Creditability to Deductibility?, TAX L. REV. 431, 64 (2011). ; Michael J. Graetz &
Michael M. O’ Hear, The “Original Intent” of U.S. International Taxation, 46 DUKE L.J.,
1021, 1038-39n.71 (1997). ; Richard A. Musgrave and Peggy B. Musgrave, Inter-national
equity, MODERN FISCAL ISSUES: ESSAYS IN HONOUR OF CARL S. SHOUP, 63-85 (1972): 72
B, BETL20PEOKETHIEE LT, HEBUE HEBBZERICET 2 EEN S %
(Michael" Rube" Redfield MR &) Kikig Kintk 65 % 6 5 (2015) 117-137
H. KEFEE TEBSHABUE O SRR B LR | /BT R bR B iGe e TRE L 1TB0E]
(R} 22,1985) 733 H, HMERE (N4 7V R IRy F - TLUYVRAU MK
D AMEBLOMBLEERS & FriF 05k FBAIES 767 5 (2013) 340-353 H,
818 MR G, DREOER - AR - BEFE OB & KEO IRC XU revenue
procedure <> notice % D AIRIR IFHEEIC R 2D Z LIZIIEENLETH A 9,
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MA %,

F1E KEIZHE T D5 EFREEZERTE
F 1K KEIZE TS5 EFREEZRRGIE O
FT° KE DS EBERZEERBI SOV TR 2, K E O S E R AR RS B XN E AL
(Internal Revenue Code:lL FAIEIZEWT IRC) §901 ([ZBWTHIEN T, AEF 2
HIlZB VT HIRRD X 51T 1918 FITARR S 7314, TREAHATO IRC§901 D—Hf L 72
Do

SUBPART A — Foreign Tax Credit( § 901)
(a) Allowance of credit
If the taxpayer chooses to have the benefits of this subpart, the tax imposed by this
chapter shall, subject to the limitation of section 904, be credited with the amounts
provided in the applicable paragraph of subsection (b) plus, in the case of a corporation,
the taxes deemed to have been paid under section 960. Such choice for any taxable
year may be made or changed at any time before the expiration of the period prescribed
for making a claim for credit or refund of the tax imposed by this chapter for such
taxable year. The credit shall not be allowed against any tax treated as a tax not
imposed by this chapter under section 26(b).
(b) Amount allowed Subject to the limitation of section 904, the following amounts
shall be allowed as the credit under subsection (a):
(1) Citizens and domestic corporations
In the case of a citizen of the United States and of a domestic corporation, the amount

of any income, war profits, and excess profits taxes paid or accrued during the taxable

year to any foreign country or to any possession of the United States; and

WFLE (ZO%EKEEN) (X8 OSSN KE TIRBIAIR E 220 . —EDH|FRD
T, AETK o7, F00, BAELZAER (38 (Income Tax) -+ #FF]iEBi(War
Profit Tax)315 « #iEF%5F. (Excess Profit Tax) Z Ofth 2 HICEET 5 b O THEAICA

314 U.S. Code Title 26 Subtitle A Chapter 1, 26 U.S. Code Subchapter N - Tax Based on
Income From Sources Within or Without the United States. SUBPART A - Foreign Tax
Credit(§ 901). 7235, MIBEBIAEFERRIC OV I §902 (ZHUE, AiT#% LT American Jobs
Creation Act of 2004 732 U, AEFERZESRSI L (X —H R b K Sz, Bvico
)\HBG T DREBBEOFEBE T A XA (BgFe, 2005) 228 L TW5,

315 BEGFIZERL (War Profits Tax) (2 2W i, EEFEBLOY 7 7 TV L0 9 iEimnd

» %, See.E.g, KENNETH JAMES CURRAN, EXCESS PROFITS TAXATION, at 2
(AM. COUNCIL ON PUB. AFFS. 1943).
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WCRAET DI R L CRRS DB (2B L CHOMERBIARIERRZ1T 5 Z LR ATRETH 0 | 4
F 2l KkEEME (U.S. Possession) TXfh-o7o, Foid, BAELE (DX, 2D LI
Frlg S %) SMEBUTK LT, IRC§901 12 &K v BIgERA1T 5 5. IRC§164(@ KT §
275(@IC LD . ENOLEHEGHEAT 202 RINT 5 2 L3 TE 5316,
DHEDOIENBUEIZIB T DAMNERBPERRTE THZ 5 Tho72h, HERAETIE (B)

SMEBEEZE R O G & 7 DANERL A FEICED TV A DT TiE <, MBAHAIEIZK -
TWDJRENREZ D, T, K5l e 2HBUL THRHIA)72 3 (compulsory payment) | T&
5 Z &, BRI (over time) X p%ANBLE DIMEBUZ LR D BT A HEIRT 2 T X TOHE MDD
FEBRA 72 K05 (remedies) R LT\ 5 2 &) FR U118 SNEBLO F 72 2 MWEE 2K EBLE
IZHESSFMEREBEAD Z LN TE D] BAEICEOTOLBBRIEROMR L 725 L E D,
ZOET, BT A R &L TV 5320, ZOEMIIHEIRH 5 BURFIZ X » TRER S 5 B
T, EAMIZ TR 3 E: (Realization, Gross Receipt, Net Income) D3 XTC A iii7=7
MBS &y 7 321822,

1 Realization (FZBLEA(F)
SMNEBLBL T ONT RN THD Z &
OKXEBELFENER L b0 L8 s L OISR E N D Fid
QO ETWBIFE 125 2 DI BieOBB RN - B - 5148 eEO R AN E L TREmT
DFTFICER E N D B4

316 JUH - AifgTE 314) 198-199 H,  BiAHPEER & HAH AT OV TR —BFE TO M
FAOIRY FFERAITH Y, BEEANTBAITO HARDOEABIE TS REEEOHIE & 7o T
W5, SMNEBFEPERZ REE T D FIEDNHESR AR THERZ2DIXH AR L FERTH 57535,
RIBIENTH 5% OHE THERRBBFAITRB D 72 WIGE L, Bl RIS O & o
BAMR CHEFE A ZBIRT S Al b & 5.

317 Treas. Reg. § 1.901-2(e) (5)(1) £R 55y D A AGEFRITEA - AlifBIE 312)341-342 H %
ZH LTz, E7z. HIAEFICR O COREIOAEBFAZERRIC I T 2 EE Lo v—L
(Technical taxpayer rule) Treas. Reg. § 1.901-2(f) (1) DMt~ Z > & Ga# 2Nz T
%
318 Z OHLEN B O E LT, WAFRE HEEEIC L DR HIERBL D5 &— Procter &
Gamble H{fZFk & LT BUEHEHIAIZ 120 5 (2011) 35 HAHRITT 5 Procter &
Gamble Co. et al. v. United States (No. 1 : 08-cv-00608) , 2010 U.S. Dist. LEXIS
83747 (District Court for the Southern District of Ohio, July 06, 2010) &V, HEED
BURARBL A SZ 727 A U DAEEDP AR TORF FEEZRS LTRSS TZFHFITH D,

319 Treas. Reg. § 1.901-2(a)(1) (i) 7= 5 1EE (predominant character)] &, 3 BT 2
MARBEICB W CEHERMEMNTE2 5D 52 &80, AiFEICONTIE TEHEREE &
MENHEELHLD, KRRICBWTIEL, EsWE ET 5,

320 T.D. 7739, Treas. Reg. § 4.901-2(c), 45 Fed. Reg. 75,647 (Nov. 17, 1980).

321 Jd K OY\H - fiigTE 314) 200 H, \HGIEM L TV 525, SMERLIA 3 EfFE 2= L
ThH, YIEBLOBEM DA TH 2560, JNERLSBUFHMBIA & B O
WTWDEHE, EOERP 22 RE IR OXHE & L CTOAERLO AN TH D551,
MEEAMNERLZ BIFAPEROXIR E T2 Z LT TE R0,
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@FTfFEBLRTCldd 5 NE PED G s ROFENE - ML - i HRF IS FEE IS IS EBLN 2 S
DT LIRS LCRENDBIA

@F LRI RAB D A7 LES TR & D Bl

2 Gross Receipt (FRUNZEEAF:)

SNERLS FEEANCLL T OWT NI ESNTRHREND Z &

O#U4E (Gross Receipt)

@ Tig A % 8 2 72 WP CRUE S AU I AR

3 Net Income (HMiFT15ZEA{}:)

SMEBLOGRBUARAED . #RINEE N D E AR N 2 G & HOGHERFEAO T CRET 5
ZElZkoTROOND Z &,

F28 XEIZHITINERBZERFEDNELE

F1F HIERIR~ZAH

ATE Tl ~72 K 512 CKRE O AMEBERPEER T EEIE 1918 FFEOWNE R AEICB W TCEA S L,
46 IRC§901 ITHEN BN TN 5323, HADTKE R E LTIE, EERR) ZEHIRBLOMEIZ
B LTV KE OMBLE O 7= HE A S s, SME T b2 (any income) & OV
UL LS (excess profits) 2kt L T3 7 BikH & & LWVEAZ #aT#5(gross income) 7> & $EfR &
DT L & lpo72325326, REDOAMEFEAPEERHIEL IR L C2nd, TReE D @mBLROFEIMEIC
BOWTHBLAE Z 2o 2546 KEOHRIZE SN D KEOBIAITIN X T, FEFICHEL 72
A Bnsses, [ OVERBEPERRIT) ZHEIRL S WV O BA BT 2 72 DIREH ST

323 See supra note 314.

324 Revenue Bill of 1918, H. R. Rep. 767, Committee on Ways and Means, 65th Congress
2nd Sessions, 11(1918). 7272 L. Hearings Before the House Comm. on Ways and
Means 15 (1918)IZ LAud, AERBFERGIEZFELT 55 bbb ooy, KEMBEE LT
EOZEEEZTwR U, ok, ZHEMRBLAHER L, 2 RIET 2720121, WBE OFfs
RS L THERRE 5 2 D ERH DH Z LIZoE, J. S. SEIDMAN, SEIDMAN’S
LEGISLATIVE HISTORY OF FEDERAL INCOME TAX LAWS at 373 (1938).

325 SEALIRNTRESEA ST XE L > TEY, ?’“ﬁ%%i T D EASITBLE ITIT 2R o T, See
Revenue Acts of 1913, 1916,1917.% 9% X 512, HEE AT XA 45— ERET Hikan
H5,

326 [P D&M & LT, League of Nations Econ. & Fiscal Comm., Report on Double
Taxation to the Financial Committee of the League of Nations, League of Nations Doc.
E.F.S. 73 F. 19 at 51 (1923).

327 12 857E 328) M5 332) F TITHWITIZSHITEE BHUC OOV TIIAMSHUC IR 5, il
FEBUCET 2R b E ATV D,

328 Biddle v. Comm’r, 302,U.S. 573,579 (1938) [[wlith the corresponding high rates
imposed by certain foreign countries that taxes levied in such countries in addition to
the taxes levied in the United States upon citizens of the United States place a very
sever burden upon such citizens] 7235, Biddle v. Commissioner, ® 53] C|& Technical
taxpayer rule [ZDOWTOHATHONTEY, s & LT, 5F - #i#EE 312),
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W5329, [SNERIAEPESRO B AIX HRR A BT 5 2 &) 1I8H 5380, [SLIEBCRIER O
i 2 CHOMEIRBEIEBR IZE N O BUE N OS2 BBl b IR#E T 2 BERZPfEIZ) RLT
5881, [ (SMEBUEEZEBRHIE D) FH—0 BIIE “ERF 22 ETH Y H 0BTk
EOEG ] 1ThD32L o7, BT LHFINIIBNCTHIB A FSh T&E T,

F7-. Comm’rv. Am. Metal Co. (1955) DO Tlx, FMEETILZ < KERE@EH BRI
IRKHER SN RETH Y SMEORBIDTEBLTH 200 E &5 REICET 2k E
DOIMNEFBFEFERR OFEHANZ DN T THFREQ Bl S D Z L 2R B, 2O X 5 ITHBLS
NieGa . URBis) ISR S0 2 Ba Ik E OSNEBBEPERO R & 72 2 TREMEDN B 2 |
CHPRL TRV, FRITRBNTH, BMERBENRIE, bebe KETHFEZEATH
TeDMEAN THREEEAT o TOEITh b B3, KIEBLE O TRIAH OB —H % A4 A
FTEOCERENTZ] L) REEN B 5334,

ﬁﬁmﬁWEELT HMEBUAEFERR I E X, B EOEEE OBS D ERRLA EREE (F
FHIENEANOFTSGEZR#ET L2 L b ETe) 752 &, —HOEHBIN O ITKEDOE G &2t
THMENR ST, Tz, %iKT 2 X 212, DAEOSEBIFEAZEERS L & i L7545 108
T, (DL ETHRERDHBUKTT 2RO DN T) AL D E & FHET 2
D& 24 B Y2 B~ O A FF OIFIRIC 22 > TV D,

T2 HFFELLGUVEGI~ZRBEEEOF L TLEMRIL
1 OO TR L DI, KECK T DA EREEER O AN FICEA Th o7
DT TIEZRL ZOHIEBERITMBEESCHERANT CLTFAREIZIHWTIRS) OE.LOMIE
WEZDoTe, T70H, KENZR T DA EEAND, A TSR LR & FifR LT
FLL Z2WEG I CTHA L7zl Rl 2 NER R RO 7 n 27 LYy N ORE (the problem of

cross-crediting excess foreign tax credits generated in objectionable transactions) (2%}

329 Burnet v. Chicago Portrait Co., 285 U.S. 1, 7. (1932). [to mitigate the evil of
double taxation] .

330 Am. Chicle Co. v. United States, 316 U.S. 450, 452 (1942). [the purpose [of the
foreign tax credit] is to avoid double taxation] .

331 United States v. Goodyear Tire & Rubber, 493 U.S. 132, 139 (1989) [The
[legislative] history of the indirect credit clearly demonstrates that the credit was
intended to protect a domestic parent from double taxation of its income. ] .

332 Comm’r v. Am. Metal Co., 221 F.2d 134, 137 (2d Cir. 1955). [The primary objective of
[the foreign tax credit regime] is to prevent double taxation and a secondary objective is

to encourage American foreign trade.| .

333 Jd.

334 H. R. 1337, 83RD CONG., 2D SESS. at 76 (1954) [The [foreign tax credit] provision
was originally designed to produce uniformity of tax burden among United States
taxpayers, irrespective of whether they were engaged in business in the United States
or engaged in business abroad] .

80



T2 KEOBIFOMIENELND L HI2hoT,

BIZIE, A FTIRENTMBLT, T B OEEMIE (rental value) (Z—E DFREL
(L)) 2R/ U ECRHESNDIFEIBRGREIND L DO TH o208, KEOIMEFIEERE
PROXGR & SNT-FEHIR ENH Y | R 2 EREEPERDGRD 5T L E 5 FHIHUR =
7es3, Kb D DERRIC OV T, FIEBAOBLE LV X, HEFEY LoMEIcL 5 b
DOTH Y, FEEW EREBL AR T D 72D ORI A IS OV T, KEIRER OIS A
B> T &7z, LAKE, S 1M 72 S E BRI i3 5 72 9D IS HPA I BE 3~ 2 #i] & PEBRH
FRAIZBET 2 i 2 5% 5 K 512720 Cun < 386, SKIEFRBLME DB O SMEIBLAAFEBRHIBR A3
IZ BT DIE 1921 FELIFRISEA S IRC§904 ([ZBWTTH Y, v E THEIEHBIR
WIRNo 712331, ZOD G | ARFHENEBFHREIZB WD TW TN h S WA ERBEZ T 5
T LB ELRT D UAED 1932 AT T8, RIRHIROMEE (REFHERE) L ERIRE X0
WANDRN5 TN 389, FERIRERE I RERFHE TN O4 T > a3 U EBIRT H0E
L7pofesa0, ZD%D 1976 i, ERIRRE SR FEL S, 1921 F S FOREFHRIC
LA FHRITED Z L7 %84,

T BRI 10 F1E D 1986 45, 4 H OKESEBARZEERTI L STV & 7R H8EMT D
AU, BEREFHEICHE D BIFRICN X, B3 OERUC G LIz N2y v R RN EA S NS, 72,
KRB BIHISCE & Wbitd 1986 FORBISIEIZB W T S TWS & ZAIC kT
32 RERESIL. FFEDRDMUICENTEO AR ED BLILLFFIZIZZ v A7 LYy MIEED

335 Hatmaker v. Comm’r, 15 B.T.A. 1044 (1929); Rev. Rul. 53-272, 193-2 C.B. 56 J&{Ll®
BLEID . WOHED A FE B X WPE Ok X 272 LB (60%) XV EH SN 2—
NTRHRENDBL HEE) (IZOWTHANERBPEROGEEMEN & 5 & iz, (Rev. Rul. 56-
658, 1956-2 C.B. 501) . = ®fh, Burke Bros. v. Comm’, 20 B.T.A. 1657 (1930). 1 >~ F
IZ31F 5 goat skins (ZBIT 2 FREBLC TN T, fLHIO SRR & O AT SV TEHEAE S
TN bDTH 72D, kg N ORI FEERES TR Y, gl SNEBIEE
PEBR & 72572 b D=, Keen v. Comm’r, 15 B.T.A. 1243 (1929) O FHTid, MRED K[EHD
SMERBRIERR DXt G & 70 D KEFERFEF 0 7 T v A RER OHEEFTEIZ )T 2 IR
WRTHoT=ZN, ABFERMRE SNTZHONRH 2030 T b AN Z2MEERIXE U T
H 5,

36 J o X7 LYy MIBJL TiX, Owens, supranote 312 735£ LV,

337 REVENUE ACT OF 1921, CH 136, §222 (A) (5) , 238 (A) ,904 (A) , 42 STAT.
338 Revenue Act of 1932, CH. 209, § 131(B), 47 STAT. 169, 211.

339 TRC§904.

310 CH. PUB. L. NO. 86-780, § 1(A), 74 STAT. 1010. (1960).

341 Tax Reform Act of 1976, CH. PUB. L. NO. 94-455, § 1031, § 904, 90 STAT. 1610,
1620-24. (1976).

342 Tax Reform Act of 1986, CH. PUB. L. NO. 99-514, § 1201, § 904(d), 100 STAT. 2085,
2520-28, (1986). /X2 7w kAU 2004 FBLHILEIZ TRii#{ (American Jobs
Creation Act, PUB. L. NO. 108-357, 118 STAT, 1418 (2004). AR SV T,
American Jobs Creation Act of 2004 SUELAEZ i FRE2S S, SUERTO 9 FE O FT5E
/5 Passive Category Income (102004 i 1ER D FEFEMAIATSH@Domestic International
Sales Corporation: DISC 7> 5 OHL 4 (@ Foreign Sales Corporation: FSC 7> 5 DEL 4 @4
EE SIS R T DBz R1T - R - 77 A4 T R - ZOMBERIOFEL =
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BN E W) RRZERY | KEREE DIMERER L L U, EAFTEIS 2 K E T
DOERZIFMBAWO T ZENEFE LR E LT 843,

ZHUC o x| AMEBEEESRORERZ HE L TV 5 IRC § 904(a),(d) O B R 7-546
W2, MOEDTELEDDHZ ENTE S E Bret (2017) 133N L TV 5344, KE O EBIEE
PERRBIEZ I E R G A ZRE | Xy M CTOEEBRR HIREBHER & | KENOPIRFTFR 7
5 iR BB RERHE O REMR & . (3852 domestic source income (ZX%f)ix L 7= foreign source
income THMEBAAPEIRIC L 2 “HRBIHRZZ R T2 D Tho7o7c ) (EREROZEHRY
FI IS B SN D NETR R TS O O RN E O R B RF A 2 CBLE Th 5, mald
1975 FLRA R Z2 Bg 1T K 0 3848 L7 KRE O BiIFEPERR (U.S. foreign tax credits generated
in objectionable transactions) IZXHST H72DIZ, 7 BRI LYy MNRRFEDIGI B4
C72AEBIBAA~ OIS 22 i TE 723, Rk & U CORE O EBIERPERR ] B M 72 -
- LR A AT o T % 345346,

D Lk DI D 25, £ DOk (IS MNEBUEERERRHI L O Ffil 2 Tl <\ IRC § 7701(0)

BT HREFHIFEE LR (economic substance doctrine) (ZF:-2 < wlfEAYHE AL IEHLE %2
%ﬂ‘ﬁ‘é T LT p a7 Rk OAMEBUERIER A L TOKREMBLE & OF6IT b im0 T
PILTWA348, F72 05 TRC § 901 123\ CTHMEBLAARERR I FE 28 H 9~ 2 i 1SS 3
HOTIERL, XY IR HABILHEE LTRIET 52 LI LD ThH D, ZHUT LY,
WIBLE DANERKEEER OB 22 D I2hT-»> T, EENRFEEMEH-L WD Z L

et D) NHELULIBITENZ T 5158 & T 555512 General Category Income &
T2 S i, KEOMEL LTS 2R L2V D & General Category Income (Z77%EH X 41
726
343 Bret, supra note 312 at 1904.
344
345 Jd. Bret | MERMREHEIO Y F U #41E (a byzantine structure of staggering
complexity) ] W I RBEZHNTNDN, ZAUIR e —vHEOEEIZRELRTZH D
THA 2D
346 Joint Comm. on Taxation, 99th Cong., General Explanation of The Tax Reform Act
of 1986 at 862 (Comm. Print 1986). “Congress recognized that, in certain situations,
cross-crediting should not be permitted when it would distort the purpose of the foreign
tax credit limitation. Congress believed that, in some cases, the ability of U.S. persons
to average foreign tax rates for foreign tax credit limitation purposes and thereby
reduce or eliminate the residual U.S. tax on their foreign income had undesirable
consequences.”
347 Patient Protection and Affordable Care Act of 2010, PUB. L. NO. 111-148, § 1409(a).
348 Staff of Joint Comm. on Taxation, 111th Cong, Description of Revenue Provisions
Contained in The President’s Fiscal 2010 Budget Proposal Part Two: Business Tax
Provisions, at 36 (2009). DOENZHBWTH, [FEA TRE OB Ly VEL SR FHES IR
DWW I35 62 mIFLBMIFE R Rak] (2010) 138 HELF, i&FEH AN TSTARS
(structured trust advantaged repackaged securities) transaction : {37t% % 72—
O EAIZIE N DUV T SMBEPERR « B HIHEER - TS IRIR SR DAL 6 AR
JUE5 187 %5 (2015) 311—325 HE THFEATTOIL TV D,
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Z (§901 OEA: L 1FHIC) IRC § 7701(0) A ER LT\ 25349, iz d, IRC §7701(0)(2)(A)
TWBLE OFBL EOFIE 2T 212472 0 FEBUE LRI (SFF EOFIRE & @ & # 2 T
HEWEAD) ORIALNBYTHDH T EEERL, BB ELORIZE L OIS L TH Y |
OIRUAZR D05, ZHAUTIAMNERBIZEZER (O 2500 2W8iE ©) BAEIEICER LTS
350O

IRC § 7701(0) % 8 < % & M R ILEBR O Ham ;bkl B D FANHE B IZE W, D7
< LHEBTHBT HBBISAEICRET 2FHACFIC LR, TFEZEHT BT, WSl 2%E
K, SR SUTE O D J7E THAET 2T ORI 2 E 2 2 b DO TIERW ] L OFHliZ L
351 Bret (2017) % IRC7701 § ()& A HEMIC TR S ORISR 23R 35 2 &b,
W 7o S EBUAEPERR A EBUBRPERREE 2 B A AT e —FTh D E L, A HIN
72 TIRC § 901 1% CKE®D) MBIFIZ L > THEIZEDOFMICIN X THMES L RLEIDH 5
& LT 5352853, Bret (2017) 1dfci) €. NLEEZREFRA ZHIRAL Y X 7 FH103, KEO

FHERE LA TEOBORRE & BN ThNET TND Z EMND, B HERR 2 FH]
ETHKETH DRV AEBAAPESRTE N+ IR T 2 L oL T oE&lZL LT
Znssa e b IZEBEAENRMNER “EHRH Y XA 7 2T 2R E i E S ER
FAPEBREE O ETHIETH2RETH D] &) TEIE, TCIJA2017 LIt O KEZ A &
L7z BT, OBEBFEROBREZFDZ L3 TE K 9 355,

349 i 1213 IRC § 7701(0) G)YDNZHE, KEIMEEE AN FAIC 2 AU HE D B A HRI 2 %
19252 E2TERTHZ IO TIE§7701(0)(2)(B).

350 TRC § 7701 Bt DiFimlZ DV Cik, Staff of Joint Comm. on Taxation, 111th Cong,
Technical Explanation of The Revenue Provisions of The Reconciliation Act Of 2010.
351 Staff of Joint Comm. on Taxation, 111th Cong., Technical Explanation of The
Revenue Provisions of The “Reconciliation Act Of 2010,” As Amended, in Combination
with The “Patient Protection and Affordable Care Act”, at 153 (2010). IRS &AtalE4s
o 5Lfi# In Notice 2010-65, 2010-40 LR.B. 411.  [i# - AiifiE 348) 138 HXI&LZE - His
E348) 325 HTHHY EF 6T b DI ET 5461 & LT, ACM P’ship v.
Comm’r, 157 F.3d 231, 256 n. 48 (3d Cir. 1998), James v. Comm’r, 899 F.2d 905, 910
(10th Cir. 1990), Karr v. Comm’r, 924 F.2d 1018, 1023 (11th Cir. 1991), Long Term
Capital Holdings v. United States 330 F. Supp. 2d 122 (D. Conn. 2004), aff’d, 150 F.
App’x 40 (2d Cir. 2005). 28.

352 Bret, supra note 312 at 1906.

33 Id F7-, TETH [ OMEBEEERRGIE L) KEOMBIE BEZEDOLRWIGIZHB N T
SMEFTSEL (AR ORBRICEAIVTAEEARZ) ZAH L O DR T, KEZEEE
A BERERE HEER Y A7 AL LTS & LTWD, Statement of Dirk J.
J. Suringa Before the House Committee on Ways & Means on the Need for
Comprehensive Tax Reform to Help American Companies Compete in the Global
Market and Create Jobs for American Workers (May 12, 2011), available at 2011 WTD
93-35, Tax Doc. 2011-10286.

354 [

355

83



FEIFR HEERICEY L@
AFRTIE, HI S & SMEBUARPERGI L 2 6 L C & o2 1~ %, ik Tk ~72 LISt
. BN EM L O)RITERSL) 2814 ME LTREIRBWTHIF b D D%, KK
ié‘{fﬁi&%@% BT D EERA —EHARBLORMBE Th o7, 1960 E2 D 1970 FFRUTHIT TR
EOBEJEA 2 v —i%, EHEEEAOEFEMBIZET 2014 Y U 7 1 ORI Z T, BIR
BT 2B 23 2 &2 & 0 AMEBIARERRT B O ] 2 K ENZ IR TRz T Tu /2356,

KIEFESIT “artificial (N &119)7, “excessiveGEE])” 7 SMERIAEE R Z & L TRV, AL
& LT 1975 FRITHlE S 72 IRC§ 907 (2 L V| 1982 FFITHEAMT IS 1T 5 A KR A H
SROGRBUZ T 2 AMEBERPERRIZEE T 2 BUEN S BTN 5 2 & 107 5357358,

I ORBEIZ DWW CTABERRGRIZ LA, 1950 AR KEBUN O [RE 2 & 7= 5o Eih 7
v 77 2 (foreign aid program) & W OMENHH & L TU5359,

Fo, HEREYD (FHEL) AETHSTER 2T 57O ORIERRICER Sz &
WO Rl TSN TEY , ZUTOLBEICE T 5 A7 URERERZERR Ofm & 7 X 5 72
PN TE 5360, 0H, KEICEWTIE, B THLIN, BHRom A YT 4 THLDOND

CBITOWEESICER L TEY | SBEICBW T hikm o 7c 2 & BNE VAN 5 361362,

356 IO RKIR AT AN ND, FIZITH YT Z 87 TOMBRH Y . JFiH 13
VLB T2 0 Ok E| /\*ﬁé’l PRSI RE 72 TRl T 5 & L TRRBLM T T2,
357 Tax Reduction Act of 1975, Pub. L. No. 94-12, §601, 89 Stat 26. 32. See Rev. Rul. 55-
296, 1955-1 C.B. 386.

358 Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 211, 96 Stat.
324. 1982 FLL EIX RIRE IR K DBLHLC 2 3BT L 2 SMEFEBRBUAEDS K E 0 fe =i Bl
REBZIRNE DT HHIBRTH -7-, Congress response Rul. 68-552, 1968-2 C.B. 306
T, VETICBIT 2 (LYoo 7 e 7 ERFEOLO) 1IEETE 2/ E S
TWN, IRSICE > THVDEHEN TS, Rev. Rul. 78-63, 1978-1 C.B. 228.

359 A report by the United States General Accounting Office asserted that Rev. Rul. 55-
296) ; Hearings on Foreign Tax Credits Claimed by U.S. Petroleum Companies before a
Subcomm. of the H. Comm. on Gov’t Operations, 95th Cong. 2 (1977) , H.R. REP. NO.
93-1502, at 61 (1974), Hearings on “Windfall” Excess Profits Tax Before the House
Comm. on Ways and Means, 93rd Cong. 151 (1974), COMPTROLLER GENERAL,
GEN. ACCOUNTING OFF., EMD-80-86, THE FOREIGN TAX CREDIT AND U.S.
ENERGY POLICY 40 (1980).

360 AFEt 3 = 2 fix B,

361 Kingson, Charles I. Kingson, The Coherence of International Taxation, 81 COLUM.
L.REV. 1151, 1153, (1981). H.R., 91st Cong. 89, 107, 110 (1969). H.R., 121 Cong. Rec.
7490 (1975). 34. Tax Reduction Act of 1975, Pub. L. No. 94-12, § 601, 89 Stat. 26. 35.
Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 211, 96 Stat.
324.

362 Jpds, Jek L72 XK 912 2006 Eﬁwg § 904(D) DFTFHERL (24w FHEKIT S
904(a),(b)) ALz LickVrrR7 LYy FoMBICIHEL LD & L (f
R, RR&EPE 7 & —LIsSN iF’EﬁlﬂNlﬁO) Bas T %) 5, §907T IXR L&A ‘/7T&E
DATHIT, 2008 12T A4 EHEE@%E AT AV —=DNEEFINDDEFFHT LI

%o b, §907 FEIEET-bF TiE7e <. Regulation section 1.901-2A D% —74" }‘
ZIRESHEDLAFEICE > THLAINTND LW I IRPIZH D, Bret, supranote 312 at
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RIREIRBIHE OB BT 2 SUER TOIL T b 72k, MBEA S IRS 1 IRC § 901 i H
ERIHIZBWTWE XL D ThDH, Znd, 1980 FFICH M SN-BEHAITH v 363, “KED
SMEIFUERPEBREBE & 72 HHBUL, R & e DHBAKE OFTSHL L A% (equivalent) TH
L9567 LT L RERHM LI,

Thebb, AEE 1 {HiTh~7z & 2 ADINEBEEER O SR L 72 572013 Am 72 3
DOOFEMH FBILAT A h(the gross receipts test), FEHLT A I (the realization test), #ifl]
&7 A b (the net income test) & Jifi 7= 3 ML E F 7z,

ZOEEHAOBEANIZLY | HRSBEE SATO e KRG IR BE DOFRFLIZ DU T
BR2NIRD HIRUVRILNEE N D 2 L1728 5364, i EDOHIB 2 #A T | SHE OB KIE
OFMBLOFHIE & “FEE M [F% (substantially equivalent)” T 2 A /MEFIAETER: % 72
D 5B 8> 72 b D D365, 1983 FEDEEBITIL, BERANCI T 572 3 DD
2 TNz, “FE7- 5 ME (predominant character)”7y, KE DS T 2 HA IR
V. SMNE TR SR INEBIFAEER ORISR L 72 D &y ) FLfiE A IR L 72366367368, = (DR
RETRPEREIT & > TOSNERBRPEROIREN 2R L 72 1980 FOEEMH AR 1983 £4E D s i
ANZBAL T, MBERIRS O DMz 5 & 2 A Th 5369,

F7o. LW IRC§901 @ FTHATINIBMIBOTIX, FELBMT 2 M (facts and
circumstances) (2 &V KIRNEPESE R OFBL 2 K E O 15 NI R O PR v e 725857 &
SIS SET, b DDDFIGIC LV BRFRERDPZEEICR L R T2bIT TR L KE DS

1912 1C K AUE, IEREOFREIDEEANTHERE L 2 20 RLAZEA TV D L, ik
EHH (1980) <SRBI (1983) & §907 OBLHITRLIRE T ZNZ ML L 7= BHfHA T
ol ENHMETE DL LTS, AEO GNP H ZAERIRITE. ME O 4 BT
BOHIRZBRET 5 §907 BEIZBIT 2 5EM 72 00T B L CTlE, Crowder & Caren Shein,
FEnergy Improvement and Extension Act of 2008—Throwing a Rope to the Ailing
Financial Industry Tightens the Noose on Big Oil, 38 TAX MGMT. INT’L J. 85 (2009);
Javed A. Khokar, TEFRA Enacts Stricter Rules to Govern Taxation of Foreign O1l and
Gas Income, 83 TAX MGMT. INT’L J. 85 (1983) 1ZFEL V>,

363 T.D. 7739, Treas. Reg. § 4.901-2(c), See supra note 320.

364 {3 2 (X, Phillips Petroleum Co. v. Comm’r, 104 T.C. 256, 285 (1995), T.D. 7739,
Treas. Reg. § 4.901-2(d), 45 Fed. Reg. 75,647 (Nov. 17, 1980).

365 New York & Honduras Rosario Mining Co. v. Comm’r, 168 F.2d 745, 747 (2d Cir.
1948), rev'g. and remanding 8 T.C. 1232 (1947).

366 Fed. Reg. 14,641 (Apr. 5, 1983).

367 Ffi# & LC, Kevin D. Dolan, General Standards of Creditability Under §§ 901 and
903 Final Regulations—New Words, Old Concepts, 13 TAX MGMT. INT'L J. 167, 168
(1984). MSMEDIEADS KE OBEICHER L2 1T uE e B2 WVEREICE LT, b o—fik
A7 FEMEDR] GEBNEICIS T D B 22 ISR L CIEMICRISE CTh 5 02D FEHE) 1 5E
WRBHLNE I DEHERTE LT THD] LT 5,

368 Kevin D. Dolan, Foreign Tax Credit Regulations as They Affect Petroleum Income—
Post Mortem and Analysis, 83 TAX MGMT. INT'L J. 3, 7-8 (1983).

369 Hearing on Foreign Tax Credit for Oil and Gas Extraction Taxes before the House
Comm. on Ways & Means, 96th Cong. at 10-11 (1979).

370 Treasury Regulation §1.901-2A(1)(ii), (c).
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EBUARPEERGI I RIR e U CRARGIRFEEICEAT MBI E S D 2 L1728,
Treasury Regulation §1.901-2A |%, “F7- 5 P& (predominant character)” 12X V. 3k
[E T DO AMEBIAEERR O EASE 2 PSR OB R D 5 FiEai# LT 2 LT 5872,
KIENCF T DA EFEEESR DO BEENEIZ SOV TIEZ D%, PPL Corp OFFIBIIZIHBWNTE
LR ZNZ 5 Z L1272 5313, PPL O — A XE OF 5Bk Z MR b DO TH D03,
FEETRMICEA SN EAREOKRAZ MEZEMICRA L Tl I Sz UK
Windfall Tax3747% IRC § 901 (23517 2 S EBUAEPESREI L DXt 5 & 72 2 MBI E DD G
TeHEHITH D,
ZOFEETYH, HIFIE E#MESL LTV 5 Treasury Regulations §1.901-2 235 ) %Ki
& L7Z IRC § 9010V DFEIRMN T —~ 12720 | 7 A U B TOFEFUZEIT 5 “predominant
character (E7-2ME)” IZEDNWT, 3EMFT A M &/ L TWDRENRDH D Z LA E
L STz, Bret (2017) (XZ# % [formalistic predominant character standard (Z%9 %
H A=) LRl L TWD K D IZ, IR E T ITKIL U THMEBIAAPERR O mEAS 2 I L T
T AT, EREICIE UK Windfall Tax OEEFEBL & U COME 2B LT
WU (8 BT A R D gross receipt B Zl7- S 7eho72) & LTH, FEEMIZHEIET]
HRiChHHZLEEKLTWD, BIBEENRB S5, “predominant character (725
MEE)” 23 2 BRI, (I DR & &) IRBLY R O FE R a1’ D b O & EiliE

371 i 20X, EEOAMBUIIERFTRETH 5 & S 7-F4] (Exxon Corp. v. Comm’r, 113

T.C. 338 (1999)) . #F+ &A% U AWM OFLLBLAPEBRATRE T d D & i Fof5l
(Texasgulf, Inc. v. Comm’r, 107 T.C. 51 (1996), aff’d, 172 F.3d 209 (2d Cir. 1999)). ~/

VT = —OAMNAR D INBUIEERRAIRE T 5 & 7= F41 (Phillips Petroleum Co. v.

&mmmuMT02%CW%»\%®tb\ﬁxfi%lmﬁﬁﬁwﬁ%%xié&mﬁ
(dual capacity standard* KIRE IR H K DOFLFUZ SV CRE O S S R72GE 128\ T

CHICPERDARE THDH T &) HEIET HEANH TV,

372 See supra note 320, 363.

373 PPL Corp. & Subsidiaries v. Comm’r, 135 T. C. 304 (2010) ; reversed by 665 F.3d 60

(3d Cir. 2011) ,PPL Corp., 135 T.C. at 340—41. 89. PPL Corp. v. Comm’r, 665 F.3d 60 (3d
Cir. 2011). Z 717" predominant character [ZB89 2 & 0, A& 72HK 2> & . PPL Corp.
v. Comm’r, 133 S. Ct. 571 (2013).H1& — 3% - Hi#BIE 285) 23 FHMICH U T\ 5, Bk
L C. Indopcov. Comm’, 503 U.S. 79 (1992). 116. Brief for Respondent at 30-31, Indopco
v. Comm’r, 503 U.S. 79 (1991) (No. 90-1278) %, predominant character (Z B9 2 i3

TahTnsg

374 135 T. C. 304 at 307. 7235, TR AUTIKZE - Ai#§1E 285) 100 HIZ L 2##JT, Tax
=23%X [(865X (P/D) X9) — FV] P/D = average profit per day over a statutorily
defined“ initial period” P = total profit over the “ initial period” D = length of the
initial period in days “profit-making value” =365X (P/D) 9= price-to-earnings
ratios [PER] , for all companies ratio = “approximates to the lowest average
sectoral price-to- earnings ratio of the companies liable to the tax” FV = “flotation

value” 683 F. 3d 233 1281 DRBUZ OV T HIZIEREED L 5 TH 5,
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7> 538 X H 72375376

[FFH 200 L7233 (2013) OMFZEO R THIBREV R E LT, 3 = KEERE D E
A EF (form over substance methodology) Td % &ib-X, *notional amount-- i %
WA THEIRARE D 105% 123D < AMEBEAZESR S TR S 7203, FEBRD gross receipt 725
SR LGSO DB Ch O | fRERH & EBROZMEE O XIS Treasury Regulation §1.901.2

(Creditable Foreign taxes must be based on either actual income or an imputed value
not intended to reach more than actual gross receipts.) DT &H5H & LT377, S EHFL
FAPEBREOR X, —HEARBIERE L WOSNETH I SN TV ARARICH KT L 2 A, BED
BB 2T T DI EBROFTE TIER < TAZR S U IXEHIEITRIZERBL T 5 & o ffm)
7 A7z ) imputed income (25 5 RABLO AIREMEIZ S M L, gross receipts ZL:7Y soaking
up (B EF) ZB<TdD b0 THD L9 PERED RAEEZ T LT T 59,

Z O BT, PERFIL TEEHIFT 09T gross receipts B2 7= & 72 < 72 501 Tl
eV ZEEEY EIFCEBY ., Treasury Regulation §1.901-2 (b) (3) (1) 1% [T
BEEBRZLHE GO T I ENRNEDICHEIN) ERROZIRE S L < 133EHI= I
KA 1 gross receipts B A w723 & LTV 5379,

Z OO ERERPERGIE ORIE 2 517 5 &, IRC§909 DRI HIT HiDd, Tk,
SMNEBLE FIERET2A S BE2RE L. KEICR T 2 AMNEBEEPERRGE 2 #ae S8 2 5
15 EAEST U 7-Feki A (Technical taxpayer rule) "Cd - 7= 8 Za il FE 1T L T380, /A 7Y
v R 27 07 4 2R LTS ERERPERRSI L OB N 23 T o Tc 2 LT3 2 I E
& LT, KEBUE LGN SN DR & SME TR SN BiAaHE~ vy F 738D K
D IR T d B 881, ek, SANERE LIS 2 BV IEE P ERBLOS W E LTcbD & LTE
B LOWBENMTOR TN & 2 AL, XY HE R~ v F U 7 28R OHIEEANC S KE
DIEBFEPERHIE OBH L 2 R T 2 2 LW TEDHEA I,

375 Bret, supranote 312 at 1919. 7235, AROMEEMREERL LD L LTHE - FifE

1 285) 1% 98 HIZHUT, 26CFR§1.901.2() % HIF, [ARIETE 2L, IEABIERITS

14152 23 1 5 DEOWSFNEBLZ OMIEN DTG OREE DOy A ifkBiti vt L LTSN D

By BT 28GR - SIERRICOWT) EERELTWD, b, MikdEcli @R e
(excess profit) TOERBFIERN TE 20 ENTH D,

376 PPL formalistic predominant character standard (289 %i&im. BRI HHDE LT

Entergy Corp.& Affiliated Subsidiaries v. Comm’r, T.C. Memo. 2010-197; affirmed by

683 F. 3d 233 (5th Cir. 2012) THMEBIARIZERREASEZBAE L T\ D,

37T Y& FE - figTE 285) 105 H,

378 J&FE - HigTE 285) 105 H,

379 See supra note 373.

380 EHHkF - AiETE 312)349—350 H.,

381 4 - Bi4EE 312)349—350 H., Treas. Reg. § 1.901-2(f) (1).
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AE TR E O EBERPERGIE 2B P TE 720, i Tttt ERsio ~ ¢
il B ] 23T o TE7OKRENC B W TS . MBS Z AN T IUT O E & FERICERRR —
G Ok AT ) f:&)ﬂﬁﬁﬁg?ﬂf@ﬁﬁlf#%ﬁfﬁﬁéﬁﬁ THLD, KIE DI E B AR R R
b Z Ol EE ORI IN T AFHIZAERBIERR AR O TE TV & 2AN D, L OHH A i
W% GEIE(R) @F'EHC%O 7oy, OBRRITWBIE TR T 5 MBEE S IRS O&JEOE i
THY ., fRE L TEME LCEMRSEZNENT L2 L ICRo T B TE LD,

2T, ABBOROBLE B KEOEEERBLOMRICIB VT LIXLE M E 5 Daniel N.

Shaviro OAfFEZ2 B Y LI TR & 72882, SgiiZab <3, EFERRBLOPSHAO ¢ (B EH
OEBEHBBERD) OB EOAORFEAEN RIS ELE0, QHEKVHE & MBS
) fiifh L TV DE OB DRRFIEAZ R RS2 D), @aFoORFEA L RS
HLHRERDN, LW )RR L o CEHEEM ZERBL 2 PR 2 72O Ok N R 5 &
IERTH D, 7705, CEN < CIN ITKHL L 72 &ttt ST 158 omE L NERBUR R O = o2
v 7 &R LT HDTIER <, 220 margin DEWEZEGRT 5 XE/72 & LTW5D, —DIF,
%Eﬁi%ﬁ%@lﬁ O FEIT kT 2 A A A SPTEIREL TYT O 2. B ERTIT O 2
O BIZHMEBIAEIZ OV TIE Marginal Reimbursement Rate (MRR) %2 D X 9 IZ&RET
675”5:?5 B L7z BT, At FRETERRRIC L 2B ClidZe < | s ENERRURERINC L 2R 4E
BADHBEE Luve L7238, Shaviro (2011) O FEIRIZOUVT, JEMERIICIE SMEBIAHPE
@i?%f%@%iﬁlk?hi;w&if RA5ENR) —E TRl s L ERRAER
ERICEBIT 2 =2 OMEM R R e L THMTE 28 33N H D, L LERD, 71
—/\/I/ﬁrﬁ CBWTEELENER LG E WD (Fo, EORTF— )L THENER SN
BONEVIFBRLEDT) RIIRETFOHROENLEND EZATHD,

TCJA2017 LItk KE O EBSFRBLH 1T Shaviro 23S L 72 H 2V E CSIED T
TN D S OO, SERVERPERRT L IHER SIUTIRBBIZ & 5384, 7285, 2018 4F 11 H 28 H

382 AfRE 1 ECHIY BTk o, EEEN ZEHRB 2 HER T 5 e LTttt RiiE )
L& EENREBLURAID o#%@ 2017 D T T BIIYCEE £ TR ETE T e R
STELKEZBWTHE LW RSN H o7, ZORT, HEWNEREAI~OBITHE
O 7 BRI E 21T - 72 P985 O — A 7% Daniel N. Shaviro 72~ 72, Shaviro, supra note
146 Shaviro2018 a&b, supra note 312 ®{%7>, Daniel N. Shaviro Fixing U.S.
International Taxation OXFORD UNIVERSITY PRBSS (2014) . Shaviro O#fF4% % H v
EFat oL LT, &E - Aifelk 285) 113 HLL TR, HH R [Shaviro #id% o EESR
Fiimz wede) MBI 747 5 (2012) 157-168 H, MM DHLWIET U R T LK
FEERSREBLHIE ) ABLFZEEE 835 5 (2019) 317-342 H&, F7-, xttd Dbz ko 7z
WF7EE & L C Avi-Yonah 5235,
383 Shaviro, supra note 312. [EKEIZOWTIL, FEFSALITIT D B O MAE
(deferral) OREGUFE TRETTD2XLERH L2, —ISHMEORMBEE L CEETE 5 &
LCTW5b,
384 Shaviro, supra note 146 (2018a&b) ® i, H#A) TCIA |[ZI-ER 727 M4 T L
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ICAF SN HHIE R85 TCIA2017 12 X 5 HMEBLAEFLERRHE O i B 2 Kl eoE+ 5
HDOTHY | RINTHA KX 2 R, FMEBUERPERRT B O PEBR IR EERR R E R O SMER R TS
~OEROEA « #5551 (T U U T ASOBITIC L H2) . GILTT 04 E R 822 ]
JE DVERR IR AR T E R D S ENRSR P S~ D % Fl OFAT « #5253 515 SMEIBUEEFERRGI B D $2EpR
PREEZERLERF D FDIT OHLY 0, PEBRA G ERIBE O E N R 7w bl RA~OB1T 8
RA] | SRR AR E OANEEABLOF SR 7y h~ORRR T 5, BlY & 72 UBC S (S5
FTROENBD T 0 2T v TEEFIE, OF v 77— MPRRENTWDR, KRBT 5

(AT S I E B PEBRE O XI5 & 72 DANENEABLCH D0 LWV H RHBICEETHHDOT
372, LA, BB ER EANETRHECY RS R BEAZEA LI2bBE ORI XV
W LR DR B D,

fl )7 . FEREA HEBRUCE L —EER AR & LICE et itn M b HA41c, Ml
FLER bSA T TANRMGFEDTFED—o>Tixd b b, AfETHY EiF7=X 9, kEI
FBUNT B L 72 B SO 03 iERE C & D,

LD, SMEREEPERRGE B RIZENEE LTRESR WD Z Lo, HEDOBFN
FABLECR B (IS LSz TH s L) 0B FETIES S, B AR
PYERFAIC S < EBRM ZHRRBBERR OBLE ) Bk, —E o EWNTE T o E B ZERRBL O JERR
W& EELT N—FF A RO S E B ZHEEBUIRHLT 2 2 LR E L L, KlTh
REBRFFOME D6 O XV IRORETNE LI, 30D FED dEfiE 7= 0 153720,

HRTHRRDZOTHIUE, 2D XD 22ERICEE LT, KEOMBIBERN, AfTHY k=
T K ESME BB EERR G (2380 D EBRA) —ERRBLERR O Feero il 2 58 L T\ 5 & B
fR9 52 b TELI, MAT, AHEFRZR CICEE Lk EIC R T 2 EERA) — Eaf 2 B
D BT, RKERBEROBISM a2 2= —va il anN—r=7 - R"U—_ L7
MITRBMEA G 9 BB LM E - T, —EHICBT 52 EER EMBERO —MEm 2 /EY i
T3,

E2x KIEER (BELGFVIRTSZUT) LB

F7o KIE DS EFLAEIZERRE R O R & ML (EORF TV ML ML bDD),
BHEDWNZESTo R LB TE D, VDT, AR 2H 235N 35T LT
F OIS, RIREWERED B A U 2 BIHE TR SV MBUT, £ ORI R RIZE Eah g
RN DT L Bk (2 WITHEMEZ) WM 2 FH Lz e LT, SMERIAREERR G
OB LR DEEN AT b, FUERICHIET SEBIZENENR RS b0, K
Fash 3 T 2 fiCTHLY BIF 7O EOAEBBEROBEIE(L L (ZDRFRITHTE T D H O
D) HBFEHRT DI ENTE D, THIE, (2 EEAFEREZEGHEIZBN TS D)
7= AGICHE S TR EHIE R ORFIRE DG IR o7z Z e dIT b, LD bk

Tn5,
385 Regulation 105600-18.

89



ElZHB W LT B — I WS EE S ESIMEH 21TV, 2R F v 7 AT T 0=
7 AT O RMDBERRERBLO BB W T B IER LT,

Wil e, By I AT TG TORMMPIRNR -T2 2 LI K0 | S EBFEERRE E D
EERMThz 2 kT 2 KEOBRBUZ SN T, 2RV ROIGE K> TE 22 &R
B C& 2 L [AREIT86, IEFITHEMER T MRS L o T,

KE DOAMEFBERPEBRE B & 735512, Flix ORfERMFITR MWL oD, [HMER
DEZLMWEDPKREBIECES SRR L ZEZ D LD TE LA ITHBEERONSR &
722 KT OWTIE, DA E DS E R EEERGI L 23 2R 2 [ EOEABUIA Y T 55
CHBOHAAEM RS 2N TE MBEERANIGEMZ PR TV DA bRETH D, R
25 E LT, DAEOHMEBERPEERTI A NENDOP G2 PR L LTRSS DB &
L CEAf S 4L, & BITIEABUERMATS 141 5 2 HIZFIZEL TV D DITxE LT, AETHA
L7z 3 0% A | (Realization, Gross Receipt, Net Income) #iEL T\ 5,

BB NI, FBAMNETZ T 72 Blc > &, PPL Corp @ X 5 22 HIli M T o =54
(VA MEBARPZERRAI LI L 2 EERA BB HER D ER SN D 2 & b H D T7EA 93387, H
KOBHBINZD X D ITHERET 2028 M3 Z L ITEE LU,

)7 C, KETH Unilateral Counter Measures @ K 9 72#ifia E )BT H0 &0 H
BB TH D | BARLL LICHMEBIARER A~ Ot - ) ESEMETH 0 | kiR, BEPS
Pt izAF>2% % Unilateral Counter Measures (237 D RHED 9 F < W72 WV ATHE
M 5 388,

FI3F HHAERFEREANDRE
il 2 ORI 2> S EHEL L CE 7K E O EBAEIERFIE CH DR, T2 THRFALZVO
. KEFE v I R T o= T ERRA S bREIKEICH LT (FFICERRM &

386 AT - mi4BTE 312)350 HLLF ClE, Erika W. Nijenhuis and John D. McDonald,
Foreign Tax Law: Its Relevance in Resolving U.S. Tax Law Issues, 91 TAXES 39(2013).
EZR L BT, T2 2 CHMEREZSRREZIEE T2 IEREIIFEL TV ER
o T, TAVIOFESIMHEEIT L o T, SNEREBEERGIE & o b O Rk
REWAEFFSOTWHDIEA S L GITRR L CWET, SNEBEEEREZEHTHZ &
TROLEEE LTRET AU IBNRBLTERWRETH LI ML T, SNERAET
FET AU BIZFFHIA A TREBPERRICH W D EBEITENL, Ml I —EHOMR A2 52 5
HDOTELE WV HE NS DD TIIRONEZLZ L TWET, LT AV UL UCHBL LA
DARRBICTE 5 TN, IfBLOMIE~)NE L5 — 5T, AEBAaHE T 2 U IEN
WRHIATL Z LITE T, 7 AU BT T 282 OT &V “HOEREZ525
DT> TWD, ZOEKRT, @ OMBEETE (F vy 7 X - T—EF7—Y) IZH
T, BEHREND D EESNEZXTOTIE W) & (8909 OE AIZBT 2 FEm DL
ART) FEIEIT> TN D,

87T b, HFE - HiETE 285) 1RO ERBIERITBRE ICEA T E L0006, Alh

SR RER AT KA~OBITEE 2 CTHATITE I, L) #LAM 5 Shaviro, supra note

312 DFEMICHEE T2 LD THHH, ZIUT OV TIIATE 6 FITB W THRIE,

388 fil 21X, 5E[E DPT % /&8I L7=fw5 & L C. Lee, supra note 92.
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A BT oM & L THE STV D) S EBEEREER DB S 1L 5 F6113 D 7se,
FThbb AERZ DREIZIB W TR T 5~ < SMEBERRRR 26 H 2 REic sy T,
0 DA E DSV E B AR PERR I FE O i ZAE A RER) T o % & ORI TIE, ARE TR K
[E D SME B AEERR G OB AV A Z BT 5 ER O H D0 H LRV, fflicz Ly,
DREN B 2 MEBAERERR T L O ORIE P EEND L 2 HTH DN, DREOIF
OHFFEIT E DT HIER A ORI HIRY BT 52 2 &A%,

389 Jeyk - HIETE 267), ZOHFRIZE L THMBE DN A REARTII o7, B
b, DREOMBE THAZ EICEDLVITRVDTHAND, ZRHZRED a2 EiET
BH DT,

390 SFTAEANE BT AEIERR I I C B 5 b s E O EIL 2 - BiETE 285) SCfAT - ABIE
348) LMRFHIFEEILER (THMT A N (WA - L Z O X 5 IZFEFR) & B ATk
bFTH_REN2LNIONTO T TIMEBZMZTND, ZDI1EH, MFLAE THAHE
BEOEX & T A N ) BlEY 543 5 (2000) 3 H, Al 7' L) —HikEE—HER
() & BEREER | —) TR KA s 40 BERLEmm SRl (2008), Rl - mifeiE 285)
VXA - mifEE 348) <° Bret, supranote 312 L 2T 7 A N LITRR L LEDD,
IRC7701 50 ~DF K &#4T\V, HARIZEBW T H BRI~ XL E L CORFIOEE LR
(CHBET AN BT 2@EmaiRE L 0D, b, AESEFE A4S CEARLZAAD
SMEIBLERPERR T B OVERREE-O/RE . HH - BIBIE 312) AR TV DR 2 BRI T 5
b BREFEER (CHETAN) 29 72bbAARTEAT S LV ) Eimidd LR
EWESIZEZ NS, ICKEEEZSHT L L TH, IbRbimmOEERNEEND
LZATHD, £i-, EBIE - FiHE285) 118 HLLTF Tld, MFEHERELEIICOWT, &
PR 17412 H 19 BICET 5 ERZ21ToTW5A, ZHITPEH (hHEE X v 2y
L& —] (FZEH],2002) 236 H) DOib2% L Z A economic substance doctrine (B4
HSEEIERE) COMEREEIESRZ T 2174 12T 2 G s (FAE Lo IR O
& L) HEABUE 69 LR THET RETH Y | KECTIXEL OB 2 BE
Notice 98-5 IZ& > 7= (%12 Notice 2004-19 THRISN7=b D D) Z & L OBEEZTRY |
FTW5, ZOET, &RERL 174 12 A 19 H OHR ST OAENC I 5 Ak E B 4E e
DOEFNZDONTD AL T = —)LIZDOWNTORENRZ LN & e BFEIERWICFD
EORIEIRENTWZ LHEET5) L, IS 2 BEOHRELSHBLE - 1TBCY H
HICLENDFEERRD, 2B, B#ELSIHL QD XD ICEHER - Bi#EHE 277) 186—187
H2, MEFEEZHE LT, N%DFFRBETERLHME L L. B A
D B—O%DIMNEBIREE LIz & T D, BFELSOF| T2k 2 S EBURF O J5 SR B
ENZ0% ThoTHEIS, WELEZ—FKEL, AEREZAHLIZZEOF Y v o - X=X
FIEY RNEWRICE EEDLZ EE2BEE LT, AEREIPMERGERZEH TS O & W
THZEIETEE Y] &L BT, BEBAZAH LICRITHEENR TS &0 D FEZIY
FF7EZ &L ST, BFNFEET A MY T B0 Z2R"E 45 L Hide 2 & 1IN
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fin )7 C. KEONEBBPESRGIEIZIHBWTERY B 3 87 X N & b3 EAMEBIAEE
PREFIEEDNZIRT 2 L WO BB DA 503, ZOHGBUTOEABIERMITY 141 £ 2 1, 311
BT o nEE L e A O, BIlAIE, AR 3 ECHI - L 0T IEABUEMATS 141 &<
2 BISME U OHTT AR LV RS D ITHIT 28U SAEEABUCE £ D b
DEFTHMPLE LT, OBEFERZ OMIENDOFRORE DT Z iR BiEE L L TR S
DB, QIENDFEXITE DR E DRIy 2 RFERE & LTI S D BLOMIINEL, @A D
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Unilateral Counter Measures OF/ 2O\ Cid, AFEE 2 B CTHLY _EIF 7223, AFEAE
Y ¥ % Unilateral Counter Measures O —#I3Z OEEIZIN T, FhEBLEPERRE EE O
KGR & 72 D HMENE ABUZFEY LT D OB E R iR B R O x5 & PR 5
RibHAH D, 5T, &E DPT &KL 5 RHEBUIOWTIL, R0 BUEITRBITT O,
AMERARIERR OB A 2520 5 2 E N TEDDOFFINERM LN 2 &k, ERR ZER
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DWTUE, DA ESMEBFEPERREIEE & W) ) BRI TIR, IR E L TE ORI 5
CEFEHLWEHBTLONRRE TH D, EEOMBIEF BN TS, BIRIZRIEE /RS
D FRFRERRITR S THRITIUTHIRE Ly, < &b 8 3 BELUARETHRY |
T EBERBERRS R I, BRBOF IRV T, R BRRUC 2 OfiH 2 IR L T\ 5 & PR
THOREUETHAH, ZILTHHIRE LW, 230, S FE TR o EERBO 27
7 A NDBAEFENTMFLCTH 5 Unilateral Counter Measures 1%, [EFEH) —HIRBIPEFRD
AT 2> B BT GBI E O F YRGB+ AT TR W E BT 500N %Y Th A
9 L. ARICIEERA) —HEREBEER S R S e & LT h, S FAQ 72 & o H BILR I 7>
MDD RATEEMEDN EIXEENR DL E ZATH D,

BRBMNET DI, KEIF, OECD 7 VHBEAK TR A Z U —IZBNT T4 (2) O
HHIC X D ZEEROBE HIEEH LN T H I EaMEL TV D, MBLE D KEOHER
oD HFITx LT, MRE _EHRRLY, MO ERS T & 2 AMEREEPEBRIR E R OB F ] & v D
T AU AEREDENED AT =X LD L > TIH S W RWIRBLICH D Z & & FE

#) Thyo., THBBMEOBEEN (EX7) FEAMEATLIEGE LTEHiish b
D, THERBRBZ O D&M R ET DM, £IF TN LEFEBETE DI OFF4A LW
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Article 2

TAXES COVERED

1. This Convention shall apply to taxes on income and on capital imposed on behalf of a
Contracting State or of its political subdivisions or local authorities, irrespective of the
manner in which they are levied.

2. There shall be regarded as taxes on income and on capital all taxes imposed on total
income, on total capital, or on elements of income or of capital, including taxes on gains
from the alienation of movable or immovable property, taxes on the total amounts of
wages or salaries paid by enterprises, as well as taxes on capital appreciation.

3. The existing taxes to which the Convention shall apply are in particular:
(@) (N State A): .ooeveeeeeeeeeeeeeeeeeeeeeeeeeea
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4. The Convention shall apply also to any identical or substantially similar taxes which
are imposed after the date of signature of the Convention in addition to, or in place of,
the existing taxes. The competent authorities of the Contracting States shall notify
each other of significant changes made to their tax law.

429 TFA, supranote 423. Roland Ismer and Alexander Blank, in Reimer & Rust (eds),
Klaus Vogel on Double Taxation Conventions, 4th edn (2015).
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competent authorities of the Contracting | (Z- 2\ TAT O /- HE R IEZFH AT
States shall notify each other of any | 17 %,

significant changes that have been made

in their taxation laws.

OECD E7 /VHBISGMICBIT A a A2 U —IZ iU, &6 2 FIEENRx5 &3 25/B
WZBL T, MEEROEMAGEZ 2 A3 <L EREIC L, FRAOFKIEOMBL A FrE S 5
ZLiThDH, T2 1) b (3) FTIBWTHHNEOENIE L OFMEZK Y 7220135, B
WFE T2 I3 ANIEFURIC K> TRRSN D FBLZ FTRERIR D Z2< & D 2 LIT LV | KD
WHTHZ AT 52 L, ENEOBEICLE G007 v 7T — AT 5 B ZHUY Br<
CLEEBERLTRY ., MBENOBARICHINHAHPLT, BATOMBL L [Fl— T EEMIC
KERIT 2 b OIZON TR, (2) DREIZE SN T, MBGHNOSEZ 312, MBS OXt
SRR &7 DA A & 75 Ty 5480431432

430 TFA supra note 423, at 456.

431 FREFOFFESN 223, Political Subdivisions ~DillfRIZ->V T, Roland Ismer and
Alexander Blank, supra note 429, at 155.

432 RSBl G Edut, T., Article 2 from a Historical Perspective: How Old
Materials Can Cast New Light on Taxes Covered by Double Taxation Conventions, in:
Ecker & Ressler (eds), History of Tax Treaties, The Relevance of the OECD Documents
for the interpretation of Tax: Treaties (Linde, 2011) at 115.
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LU 6 AR (1) 1IFT s8It T D MBLO A BB H & EFR LT\ 5434, L
24 (1) b aAr2 ) —TiE, BRTHDLLEWVWHIBEDGEERL (direct taxes) &
WO HEEEZHOWTE LT, BB Y RIC K o TGRS DMABLOFRIZ OV T, EHEDOIKGE,
PRS2 5 T2 DD, AINELZ2 D HNBIIBLOTE R, INERL TR T D2/ SIFHEE TRV E L
TNH045, (3) Oa A2 Y =2k, JFHIE LT, FEIOKREG & 72 B E 2RI HI%
THZELICHETOEEN®HD Z LD, DREOFNIFITIX, EHH 2T 27291
B OFEIE DR G L 72T XTOBHAEZIELTND I &b, FIFESATHRWEEL
IFHBLGAI DRI & 732 5 436,

(2) ICBT DA Z Y =0 FIFLOMEICH T 2MBOEREZIT> TR Y . FifFk
B9 2 LB X OV S D BER T 2 FBL, M PERR BRI 9~ 2 FLBE S OV E oD B3 L 2t
OB DR S AL, BIPE F 7O IIAREIPEDOREIEIZ LV AT D RE M OUNAR (263 2 AR
A N EMAE ORI kT 2Bl 2 Gie L L TR Y | K&IZ, ZOERITZ. E&FTH
BrOEAIZKT LTI S OB (TE&RL. RA Y ® [Lohnsummensteuer|, 77 > AD

433 Roland Ismer and Alexander Blank, supra note 429, at 159.Ti%, “the provision
does not define the term "income". In the public finance literature, income is
understood as the money value of the net accretion of one's economic power during a
cretain period of time according to the internatiollany recognized Haig-Simons-Schanz
Concept. under the wide concept, income encompasses all usage benefits and increase
in capitalm including inheritances and donations. the concept may not be sufficiently
precise for an operational legal term. Nevertheless, it forms a core common concept of
the term income.” &b~ 25 (2) OHEIL lincome] WO HFEZERL THBHT .
Haig-Simons-Schanz Concept (#MUEEHING) 27V v 27 77 A4 F U ADXLMNOF
KL, —EMMICIT D85 S OMIEOGEAMNME S L CHEESNTND Z LA/ LT
W5, ZOJRVEESED FT, IAICIFT X TOMA EOFIRE & FfeowF 2 S HEARD
HWINREEND T 20801, 25 (2) X, EH EOEHHAGEICK L THIICIEM T
WIEERHLDIZE 00 b T, e IaEE R L T\ D LR, Z o544,
Taxes Covered |Z/R< 72V 22327, 35 (2) L ORE T, FEEMNEICL > THIES N
A BARINIIR SN D LR <TW5D, kil T, 65056 21 5% T allocation /v
—IZEDTZDDITA X ATHY, 75E 13 5% 15 5457 including excess profits or
windfalls as well as salaries and wages Z&ie, & LTW5, T722bb, HETET IV
ThbHZ EnLITmIIcIE EMMBSNICERLND Z L2725, Simons OHIE EHY
MERIZ> & Haig, R.M., The Concept of Income’ Economic and Legal Aspects, in: Haig
(cd.), The Federal Income M1X (1921) at 7; Schanz, G. von, 'Der Einkommensbegriff und
die Einkommenstcucrgesctze', FinArd1. 1 (1896); Simons, H., Personal Income
Taxation: The Definition of Income as a Problem of Fiscal Policy (1938) at 49 et seq.

434 TFA supra note 423, at 453. /3 [E Tl taxes on capital [Z72W\EEX BN TS, =
DT EMNS, MPEIZKT DHBUCEH SN DEZITONT, ZOMNGZERLTEBY ., [F
FROEE LT, A=A N7 U7 LAOPRKEREDNH D,

435 Roland Ismer and Alexander Blank, supra note 429, at 159. Ti&, Z2ZEDIVA] (D
F O RFDTHIED 22D o TR DB DO BRIDOIA L LTk TH 50 E 9
WCOWCHEmRPHHZ EEFE L LTINS,

436 Michael Lang, Introduction to the Law of Double Taxation Convention, 2nd,(IBFD,
2013) p.88.
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ltaxe sur les salaires|) (ZH&S5E L TWVH7, F£7=, FIULL (2) 1T Hax %Y
—IZBNT, BRI T RNS DD, ABUCHET 25 50 28 8e: ONEBL, &M, 7
TR, S14%) ZIEREINT 2 2N TEXHZEIEFHATHDL E LTS,

ARICBWTHELEZEZONDIOE, TLOLARRG, 1ZEAEOMBEEITE 2 KicBW
THEHLN T D HBUTM T D) FHLMEBUZE N BIRE 2 FoBHEHICEEND &
BRIV, TS OENTE ORI TR E 72 I3MREBL 2 R EIC & 2B O IRA £ 72
I HRRR A PR T D 72 O O JREEOMRBL S & O 72 IR R E £ 7 1R E ORI IR D
TRTOFRKHEDEH EER 3 L L TRV, ZRICHE b6, H25%0%
& TOMA I > TRBLAME £ 72 IXBE SN2 GG, 2O XD 2Rk Bl 9
FIFBLETIITEE S . TADHAHZHEO S & TR S I 5B EHZEE 2 A 9 2 HiH

(T2 b, WBLFEE) T, WEIEZITBEINLIRE Th D, FIIXTIUL, BINORE
ERWNTET D IBUER OFEICBI L CRHR S 4L, HEMRD 2 Ym0 2 DINTET HMBLER O3
RCETHBHBEIOBEIC B L TRV ERDTZ L) RGEICHS TS L0
IEDTHDZ LMD OREOMBIEMD SR LT LM THIIL, W7R LMD T
dHiv, B 25 FRITKIT DA X 2 EER ZEEBHRO TR & 23215 2 LS ATRET
HHEBEZDENTE L H48,

b, TARSIE, EFEFL (ordinary taxes) | I8 [FREBIFL (extraordinary taxes) | 2%
SR LTWARW, BE ., ETARMICFIBZED 5 Z LITES LD EEX B0,
FRERIC K AUE, 2D X 5 e BLUIMR S TRBIOIRPUZB W TR EN L OB TH 5, &
WO ZEMNZRD, DT, TOLIBHBIZERT LI LIINETH L, TNHIT, £D
RRER. FRBLO AL, B, M5, SEIERBHTHIITHL VALY, ZOZ RN
22751, FRBLULZORIZEHEDRWERHFELNE B PRS, LirL, —HID&K
MORRIBZPERT 2 Z LITEM S TWRWnWe), FEBUI O W THEFERINTI RN
ST=DOTHD, Lizhn-> 7T, FfET, SN0 HASRE2E@BRETICRET S &b, R
BB LCHET 2 2 L b FIOREEZRIT D2 L SAEMTHD] L LTND T &h
O, ZOXRRERDHABOFHIZONTIL (&0 DT ZERESEN TR ZEMOELAITLY
NN ZFFORPAIC L EE D LT 5 Z LN TE 5439,

F7o. (4) IZBWTHFT OFFFIE OFRBUIEIZ D) D BB 7222 O F 73 AU E T K
STHERIZBITSNDZ LZEKL TS, ZNENDOET VAT EARMITIZIZFEED
WiEZ Lo THY, (4) KEORBANETELR S, Bb, (4) IZBLTIXOECD €7 /1
FFSHRIIZEB VT non-OECD Countries DEA DR T L a »ORBUIHRD IAF TN,
722U, BBREWGRIE @) 128153 A 2 —DfnThsn, aAZ ) —XT T I,

437 fhRPEE | F 7 IIRER & e T D 2 D4R & ORNICEEEN 72 BIE D & 5 Z Do
TRTOEMT., TEEOREITHT ML LiTARkINRNE LTS,
438 Roland Ismer and Alexander Blank, supra note 429, at 146.

439 OECD, supra note 27, at 92, para 5. Roland Ismer and Alexander Blank, supra note
429 at pl146.
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25 3) %, FHOBLDOA LYV BICYFERNEIC L > TREINDI —YDR—F 721
FEANELOMBUI L CHHMA SN D, EEDTNHM, F7z a XX ) —s3T 8%,
B EOMBUEIC T 2 EE R YR, Fl 21X, #72MBE 72 VR e MBLOREM 2 T
BT HRBEEA D & LTWDH4, I 2, INMEEE, B LW E 723 mREER O X5
7, BERQERIZOWTS, hFDOEICEET L Z LB TEY | Z< DENT TIC
ZOEBIZWESTED, IHIT, ZOFKNOL E TOYFEORKICHER 52 5% DMo
EROEBERGEEZNRE TR BAOEMFEIERTHZEOHBATHD &S, AHE
DHBEZIRDOLNC L > TEEHMZH I ENTEDHE LT D42,

MHREREORER D 2 4 /%, BAEOMBIEEZIZZ 0RO & TOYLZEOERBEICE
B B2 5FDMOEFIZHOWNWTITON - EE AR EAZMHAIEET 25D 95,

Bz X, BERAMSEKICH 25 (1) LEROIENDEVIAENTEY, AARD _HEMS
KIR Y 2= THERBHERO MR 2B 2SI & LTV D2, ARTERY RiFT& koI,
JE DPT (FHBIS OGN &N ) FHE DR Y v a kv EEE EiRBERR O x4
IZ1E 72 o TR 443

REB, AAH Y —ITBWTUX, ARG 2 SR BE U 7245 [E OB IRFIHIL ey a4,
b2 THRANDDTHIUL, OECD &7 /VFBSRKGE 2 RO AR, —EREMIK
gt LTV AT, Unilateral Counter Measures (79 5 E % (X, BERFHIZE
WTHEORY Y a v 2B T 53 TRV, TORY TRWVWOTHIE, Unilateral
Counter Measures [IAG O REIFH & fiFT 2 R/HE HD L 51T 2 D, FERIC 25 &Ik
FAMERHEICOWT S, FIZIERL S LD X DI, FIFRLE SIS ITHBIAR DG L &
AP TIEARW=O, HARZR PRI ICB TR b b _XETidhwn e v s
Fi b MEAIE OMEIRD & 2 Y JmiT, Bk E OB DEFIT OV TTh 2 EHE R
WIEZMHAIZENT 2 Z LI L THIFLZ LTV RN, 25 £ 2 & (4) 1o T
b, ZOMRHPANSIH LIV OTHX, BEORY L a v EHLNITLIRETHA ),

EIH _—EFHMHRAE (23 5B
Chapter V

Rl
1
it

440 OECD, supra note 27, at 93, para 7.

441 OECD, supra note 27, at 93, para 8.

42 I

“3 bbb BEMEBSICEBVDTYEREMEEL TRV EWN ) ZE TIHRWVWES
Do 2, HEEO ZEMMBSK TIXRLSFHEIEVIAENTH WY (D Litrnas) F4)
H %, E.g., DTC between the UK and Israel (1967). DTC between the UK and
Luxembourg (1967).

444 OECD, supra note 27.

445 QECD, supra note 27, at 93, para 9.

446 5 23 58 A OESNFTRARRTRUTDRETITERH L TWRNWZOI Y BT 72203, &3
X FREDOE Y,
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METHODS FOR ELIMINATION OF
DOUBLE TAXATION

ARTICLE 23 B

CREDIT METHOD

1. Where a resident of a Contracting State
derives income or owns capital which may
be taxed in the other Contracting State in
accordance with the provisions of this
Convention (except to the extent that
these provisions allow taxation by that

other State solely because the income is

CHARBPERR T A

#23%B

BLARPERR 7 =

1. FEREEOFREED REHOBEIHE
ST (L. gAY EEOREF A
U7zt CTd D &5 BLH O A Tl T O
il ENCRBL A 780D 2 BlPH A bR &) | fth 7 O
FEENC B W CTIRBL SN D TR 2 42 U 2 0
FERHT D56, ROINCE & LTfifs =X
WOPERNTE D,

also income derived by a resident of that

State or because the capital is also capital

ARTICLE 23 A EXEMPTION METHOD

1. Where a resident of a Contracting State derives income or owns capital which may be
taxed in the other Contracting State in accordance with the provisions of this Convention
(except to the extent that these provisions allow taxation by that other State solely
because the income is also income derived by a resident of that State or because the
capital is also capital owned by a resident of that State), the firstmentioned State shall,
subject to the provisions of paragraphs 2 and 3, exempt such income or capital from tax.
2. Where a resident of a Contracting State derives items of income which may be taxed
in the other Contracting State in accordance with the provisions of Articles 10 and 11
(except to the extent that these provisions allow taxation by that other State solely
because the income is also income derived by a resident of that State), the firstmentioned
State shall allow as a deduction from the tax on the income of that resident an amount
equal to the tax paid in that other State. Such deduction shall not, however, exceed that
part of the tax, as computed before the deduction is given, which is attributable to such
items of income derived from that other State.

3. Where in accordance with any provision of the Convention income derived or capital
owned by a resident of a Contracting State is exempt from tax in that State, such State
may nevertheless, in calculating the amount of tax on the remaining income or capital

of such resident, take into account the exempted income or capital.

4. The provisions of paragraph 1 shall not apply to income derived or capital owned by
a resident of a Contracting State where the other Contracting State applies the
provisions of this Convention to exempt such income or capital from tax or applies the
provisions of paragraph 2 of Article 10 or 11 to such income.
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owned by a resident of that State), the
firstmentioned State shall allow:

a) as a deduction from the tax on the
income of that resident, an amount equal
to the income tax paid in that other State;
b) as a deduction from the tax on the
capital of that resident, an amount equal
to the capital tax paid in that other State.
Such deduction in either case shall not,
however, exceed that part of the income
tax or capital tax, as computed before the
deduction is given, which is attributable,
as the case may be, to the income or the
capital which may be taxed in that other
State.

2. Where in accordance with any provision
of the

capital

Convention income derived or
owned by a resident of a
Contracting State 1s exempt from tax in
that State, such State may nevertheless,
in calculating the amount of tax on the
remaining income or capital of such

resident, take into account the exempted

income or capital.

a) UZEEE OFTR~ORHL B OYERR
& LT, 7 ofFREEIC RS W TS b
TR 5 LW

b) YEEE OME~ORHLN O DOFERR
& LT, 7 ofFREEIC B W TS b
MEBIZELWEEHLN L, EHL0%H
b OPERRBIL, PERRATNICEE SN2 FTS
BLE 72 13MBERLD o Bl T OfEREEIC B
THBLS I D 2T E T ITMPEICHKIS T D
HoyrBxnbD LT 5,

2. RFEKOHEINE- T, HifsE DB
FANZAE U DM UTZE OB DG T DM PEN
ZOFEFEEICIB W TR Z R SN D55,
Z OFGFEENT Y EEE O OO %
T XM PE~DORIEEG A L, Bl e ST
BELITMELZZEBICANDZ LN TE
Do

AHITIL, OECD EF AMEBSKICE N C H bR O FHEEZ IR LT D 23 114
Y B 5, RESTTE W TN ORREE D —Hmib bl 2 R4 2 FIEIC OV TR TR
V. ZOHT, KEF 1 FEITBW R ESMNT0bR G & BRI R S, b
NEZEB W THEH SN TV D AMERBFEIERRIE LRRo@ Y Lle> T D, ARESTUTE LT,
A H Y —TCIEFTSRLE RHRICHAB TR T D28, MERBIC OV TH % L < JFRIA
WHIND Z LT o TN D8,

SNEBIFRPER 2 HE LTV D5 23 5t B IIBIBAEPERR 7 U4 JflE L ¢, mBigaiEpr A
HEoOTNDLELTWD, 2F 0, EEMEZX, T OFEE OIS L 2 IXME~D B E OB
&G T OREEE N S A U £ 213 % ZICAET A MPEIC O X fhofEkEEIC BV T

447 Rust, supra note 429, at 1585.
448 OECD, supra note 27, at 382, para 12.
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KON DB E LWEEPERT 2 2 L 2380 208, FERIZA E OO e H &1
FROILD E LTV DH4, Z v, Bz IiE KBS WT THAREDUADEIZIHB DT
fFENDHBLE BAREOHBL HEERT 2 Z LIBT3 BAREOESOREICEN ] & dH
%450, [EPNIEOBE KIS 2 1 ED & WS RN Eoimmld—Iibd o b0, THAREDE
FIZHEV ] EHD D, MBIGKICHE L TR 57, BUAEERC TR IXEMNIEIC
ZRTND LT 2 2 LN TE X )61, Fifd T 2B L STV D RERLEIL, —H
MBLOPEBREH LG THH Z b, ENEE R DICIERT 5 2 &% OMEREEEERR
HEZRED D) BAMEEZIR D Z LR D AREEDRH D, ZDOHEIZONTIL, ES TR
B & b7 5 A I BRI R 7 23R M E 23 TR MU E] T o 7o BLAERL I3 ERR % 5 % e
W2 ENHETH Y  OBEICBW THERRREFICHIRAHR T 5 TND 2 & ITAREE 3 &
IZBWTHRATZE@Y Th D, 725, EERN ZHERBLOX RO —> & U CHMERAEERRH
FEDOFPZILRT D 2 LIRS Tl 2 & B ERRC X 5452,

b, SNEBEEPERREIE IS D PEREEOMBIIM A BT 3 b MiEdZ Lizon
T, WEORMPE DS, X, 2 A2 U =0 FifGE XM PEDRE O B 2R H
ERHER L THIWETOIERFKOHEIL. ZD XD RBIENRNND & ZITONTIEHIR
ERITTEOT . REMNBEIHE > TR HEN IS £ 72X EOHBIZHBIT 5 X 5 722
BAlTRBIE N 5 SN Z L aROTEY , FHAMEC X DRBREH OV BT, #&
BENEZDNRTUER BN L2543, L= - T, FIRHENC X 23 B A3 %
EETHRITTHEETH-Th, JBEMENXZ O X 5 22FS £ 7 (XU EE B (S BUEEPERR
J7AFE 7T U Ko TEBRBLORGE 21 5- L7 huid7e 57220 454,

T, TIAUHF T —1F 235K A K23 5B OMELIE, AFKOREITHE - CTHgx
T VX HPE OTE B IR HUE DS BRBLT 5 £ 5 RGE . bR d B IR A m U TR
BENEZ N5 2 2R, BHEMEIL, REMIDFRHE CHS £ 72 1M PEDOIE B IR
By 22 EE2ROTVEHA, TbIC @b RE IR X2 EHT 8524

449 OECD, supra note 27, at 398, para 57.

450 [T 2569 D MBI B9 2 “EHARBLO B X QWAL OB IO 72 D A AREBUF & 7
AU B EREBF & OROFEEWET 25EE] 2004 F5LH05E 2 5 R ONBE S REH
113 5, EHEZICOE, 20134 1 H 25 HE4 . 2019 4F 8 H 30 HIE%,

451 R B TANE T Fd Y 454 R R EE O A L MBLSKY ) TEIBSPEES 2 f 2 B0
sl (16 - 58) ] WEEN FZ 2 k60 (2010) 107 H,

452 QECD, supra note 27, at 385, para 24. 2L Ch, D23 E DI\ E BiAA LR PR L FEFEFH N
IZBWTZ OFPADEIEETT O R#UTH D70 S LILRVY,

453 QECD, supra note 27, at 390, para 32.8.

454 Id. BEE L C OECD, supra note 27, at 399, para 61. (28T, BiFAZERN G 2 Hiv
LI OSEREBIL, )7 OFFFEENZ W TAREKICH] - THRERICSHA bR TH

0. BN BUINFE DT ESWTEEAE ST, BIFEEITS £ 72 REE O 2 07
FRICEDSLS KO RIGEMENECD L L, IifSitEN RS, BUEORRICEENEL D
IREDBHR KLY ETMORBENE L D Z & 2R, il T, 2D X B A KKK O
TR 22 LT LW E LTS,
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BB 2 ERICERT 2FEYFREDEMTH D E LTH, ML Hilkbio b ORI
ZIEREENG 2D EE2ROTNDH049, 28 £ A KT 23 5 B 1&, RIRHED S 2 prisia
B, BEMENEAIND EEXDH O L ITRRDIARFHNOMEZEH L THEORIA
EBLT G A0S LWL — AT, BAEMEN ZEREB AR T 2 LA ERTLIHD
TRV E LT 5460,

SMEBUREPERRIC B9 5 AN FANT, 28 5 BIZEDLNTNDHHOD, ZOFHEE
AHIANTED TR 5T, ZAUIATIC B LA TH 0 | BB -2 < OfBENE & T
D& LT B461, < ofififs E LIS ERAEERRIC BT 2 A EPEICFE L, $ 2T,
%< OFEKD, FFEEOENEEZSRT 2L 51k oTRY ., 20 X5 Z2ENBER 23 &
B IZHDJFANCRET 2O TIEARW EHE L T 5462,

455 QECD, supra note 27, at 388, para 32.1.

456 QECD, supra note 27, at 388, para 32.2.

457 QECD, supra note 27, at 388, para 32.3.

458 [

459 Jd. Rust, supra note 429, at 1554. |([ZBWTHEAROFANTHIL TS,

460 QECD, supra note 27, at 389, para 32.5. [fl/X7 77 7N TIL, 1835k (2) @A

LH1-DJRE T3 — M=y T2, BFURHET, BEENRFEER4E L CHEL
TolcbBEZ D0, JFRHEICBWCEERMRFEF 2R > TR oo & BEHENE
2 586, TRRHIENIARSRCIE SO TITRHIERBL L TW D OO0 E 9 MOV THEEEIZH
Gnbho L, 1835 (2) #WATHICHh-0 ., FRHEN [FEREELERT D
—H W) XEEERMEORIRICE D EZOBERICHT-LRVREEDEEE G AL TND
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HRETHY, £ 95 TRIFIL EREPLARGE SN2 v 9,

461 OECD, supra note 27, at 398-390, para 60.
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Unilateral Counter Measures Z#AT3T 2DIIFE L TWH LD
OECD &7 VMBS 23 55 B X “Credit Method” & iR~<Tu 273,

(ES S NE RREi ol
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TTUNZR 463
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Sl BEICARE 1 BICBWTHE]Y EiF, axr¥
(ZOWTIEH F Y BERTIERYY,

SNDZENEEwRIITEE LN
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2% “Relief from Double Taxation”
“Relief” &9 F£HIT OECD £F VHBISKOSLECHTTHEHA S

L% Model Income Tax Treaty
(ZERMMEBSA & ITVR)

Wb REZToND, B,
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ARBL D PEBRFEIIASE The—
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B ZIY B TE 7228, 23 5% B MR D MEBBERIZENIEIC L - T OHEN T
NN Y | SAEBERER B RS A5 EIC X o TRISOEER TS 72 5465,

FA4E EERFE (245)
ARTICLE 24 2 4 SRS

NON-DISCRIMINATION

1. Nationals of a Contracting State shall
not be subjected in the other Contracting
State to any taxation or any requirement
connected therewith, which is other or
more burdensome than the taxation and
which

nationals of that other State in the same

connected requirements to
circumstances, in particular with respect
to residence, are or may be subjected. This

shall,

provisions of Article 1, also apply to

provision notwithstanding the

persons who are not residents of one or

both of the Contracting States.

2. Stateless persons who are residents of a

1. —hHofREOERIL, )7 ofkbE
IR WTC, AP Z B S BT
HoT, FIEEETHINEMIELT
[FIRR ORI &> % 24 3%Ath J7 o i [ o [ R
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2. — I OKEKIEDJEEE TH % WEFES

463 United States,
(2016).
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TR JREE L OTRICOAE 2 TS
464 OECD, supra note 27, at 386, para 28.
465 Rust, supra note 429, at 1615-1616.

UNITED STATES MODEL INCOME TAX CONVENTION, 52p,
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Rust, supra note 429, at 1640-1642 LLFC, US ORKFFFHDIE M
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Contracting State shall not be subjected in
either Contracting State to any taxation
or any requirement connected therewith,
which is other or more burdensome than
the taxation and connected requirements
to which nationals of the State concerned
in the same circumstances, in particular
with respect to residence, are or may be
subjected.
3. The

establishment which an enterprise of a
Contracting State has in the other
shall not be less

taxation on a permanent

Contracting State
favourably levied in that other State than
the taxation levied on enterprises of that
other State carrying on the same
activities. This provision shall not be
construed as obliging a Contracting State
to grant to residents of the other

Contracting State any personal
allowances, reliefs and reductions for
taxation purposes on account of civil
status or family responsibilities which it
grants to its own residents.

4. Except where the provisions of
paragraph 1 of Article 9, paragraph 6 of
Article 11, or paragraph 4 of Article 12,
and other

interest, royalties

apply,
disbursements paid by an enterprise of a
Contracting State to a resident of the
other Contracting State shall, for the
purpose of determining the taxable profits
of such enterprise, be deductible under the
same conditions as if they had been paid

to a resident of the first-mentioned State.

Similarly, any debts of an enterprise of a

I, WEROFRIEICB T, ML UE
ZHCBET D EAFETH - T, FRCEFES
THDLINENCE L CRERORIUC S 54
AREOERICHR SN TEY . B LI
RSND Z EDD LB L <X 2T
HI2BALANAOLO I NG LY HE
WHDERIND Z EIFe0,

3. — T ORERIE ORI M IT DREFIEAN
WA B IEA RIS DAL, 2%
5 OFFRIENZR T, [FEROTEE 24T 9
WM T OFFRIEOREICK L RSN D
FBLE D b ARFNCGREND Z & iden, 2
D 3OBEIL, —FORRIECR L, Fhk
DRRXNIFZEEHFRET Do 0AH L
& LT OMNEOBER IR
DB LoD NAIPEBR, Rt M OB 4 il 7
DFFIE O BRFEE RO H 2 & G
HHDEfRLTIER B,

4. HOKL,.H1 156 UIHE1 254
OHENEHN SN D HEZR<AEZ, —T7
DFFRIE OAZEM M T OFERIE O B EH I
St T FA- . ERERE Do Sz
WU, M OFERIE OO TRBLS
BHIFOREIZH T2, B —FHOkRE
DRI Kbz L LIZEEaIcBIT 5
S L RO S TR T 2 b D & T 5,
T, —FHOREHIE ORI DM S OREKIE
DIFEFIT T D EBIT OV T, Hi%de
SEOBIX G PEDREIZE T > T, Yix
—H OFEFIE DS EZ T 2EHE TH D

112




Contracting State to a resident of the
other Contracting State shall, for the
purpose of determining the taxable capital
of such enterprise, be deductible under the
same conditions as if they had been
contracted to a resident of the first-
mentioned State.

5. Enterprises of a Contracting State, the
capital of which is wholly or partly owned
or controlled, directly or indirectly, by one
or more residents of the other Contracting
State, shall not be subjected in the first-
mentioned State to any taxation or any
requirement connected therewith which is
other or more burdensome than the

taxation and connected requirements to
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notwithstanding the provisions of Article

2, apply to taxes of every kind and

description.
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