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WHesEE] (0 AGRFRAL. 20084F) 152 H,

47) /i [k & = BRSE A ] Law School 721475 (20094F) 124,

48) Richard H. Fallon, Jr., Strict Judicial Scrutiny, 54 UCLA L. Rev. 1267, 1295-1297 (2007 ).

49)  See, Julian Rivers, Proportionality and Variable Intensity of Review, 65 CAMBRIDGE L. J. 174 (2006).

50)  Jackson, supra note 32, at 849.
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51) Kumm, supra note 8, at 148.

52) Sweet, supra note 40, at 70.

53) Id

54) Gerald Gunther, The Supreme Court 1971 Term—Foreword: In Search of Evolving Doctrine on a
Changing Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev. 1, 17-18(1972).

55) Dandridge v. Williams, 397 US. 471, 521(1970) (Marshall, J., dissenting).

56)  See, e.g, San Antonio Independent School District. v. Rodriguez, 411 US. 1, 70-133 (1973)
(Marshall, J., dissenting); Beal v. Doe, 432 U.S. 438, 454-62 (1977)(Marshall, J., dissenting);
Harris v. McRae, 448 U.S. 297, 337-48 (1980)(Marshall, J., dissenting).

714



BRITIE AR - &k L otef) & Fissfis:  (43)

NREBEOBREN Lo TERRDINETH L EEZTEL)T, [FEERZ
AR LIRSS Itk T L ) SIS L T o 2R )
T77u—F L Twb, PFEREICHTZ2LUHEZOERNILED L) LD T~
VO T TERINL L, BEE 2o TV BRI, #ESUFEsEE LD
BEARLZLOLRBOL0EEERCABET S I LB LICREETIERN]Y,
AGATA VT - A=) - T 7O —F L, EEEAEIES IR - T, FE
MR T O VWL =D RBILT ADTIE R L, [Hi#ED A7 b (spectrum
of standards) | ¥ &4 L T, il % OFFNEN L THEREDRMKEIZEL DT 7 1)
I—3arEb e THREEZITE) T30 THb, Bl SN LMD E
FCHIFI DA VDL LT AURRE L WU SR 2 IE2410A%R 0 S, 5 THE
Lo TFONDREBUFOFSDPELE THNITZOH KO LND ELLOEE
WSESE L ILBIEANE, FEWCRTATA 2T - Ar—)bv - 77u—F LR L
TV EHICEbN L, EEFELEN, FELEZBELLTLZ LT, RUE
WX B FIRMREREDIT L) LT AL T, BIERNZZ ) LA Toto
JERIET L CEOEB O ICA L 2B E I L 2R HEEE TREICT 5,

HOYPEICBWTH, BiFMZIE. WHFEINZOWT, [REEERE 2. #
fELC&7& 2AHTIZ, WHIERI & V) 03 &E#EZR L OFIZEfi &R & v ) 5L
TWwEY, ZRT7TAVATY, 2H)V)dEmiddbs0TY] LT, AF7474
YT R T T A= FEEEFTTCTNEY, T AYAIBWT [HFERIOBR
HEERTLIVAT74 =&, [FHOHRTERI I, FAV DT
ANV ATE BV ERBHIIZEZ TWE P LBRRDEEMZDS I HEER
EATGATA VT A=) - 77O —FOMICENEE R L, Z 2 ICHpIE
A & EEREAELEDENE LB L T2 0IHHARTIE RV,

57) City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 460 (1985)(Marshall, J.,
concurring in the judgment in part and dissenting in part)(quoting San Antonio
Independent School District. v. Rodriguez, 411 US. 1, 99 (1973)(Marshall, J., dissenting)).

58) Id at 478.

59) Rodriguez, 411 US. at 98 (Marshall, J., dissenting).

60) @il [EFEHEOIEE, 2oZBEHK] Bl & E#£200947 5111 H,

61) Sweet, supra note 40, at 82.

62) s - BB 45) 14H,
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wande ] PARE824 105 (20104F) 102FH,.

64) Stephen Gardbaum, 4 Democratic Defense of Constitutional Balancing, UCLA School of Law

Research Paper, No.09-09(2010), at 1, available at http://ssrn.com/abstract=1345348. & &

Ah. TOFRBIZ WS, Alexander Aleinikoff, Constitutional Law in the Age of Balancing,

96 YALE L. J. 943 (1987) 254 Y A¥ L= a v a3/ E 2 6N b,
65) David S. Law, Generic Constitutional Law, 89 MINN. L. REV. 652, 687-98 (2005).
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66) Sweet, supra note 40, at 2-3.

67) bHAA. ENUAMCHERIIHTL2RFOERC R ELEVSTZFEROEZ 5ND, TH L
72 K2 DWW T, Cohen-Eliya & Porat, supra note 26, at 387-413; Iddo Porat & Moshe Cohen
Eliya, American Balancing and German proportionality : The Historical Origins, 8 INT'L J. ConsT. L. 263
(2010) IR &S 7z v,

68) 198 U.S. 45 (1905).

69) Roscoe Pound, Common Law and Legislation, 21 Harv. L. Rev. 383, 393 (1908).

70) David Wigdor, Roscor Pounp: PHILOSOPHER OF Law (Greenwood, 1974), at 276 (quoting a
letter of Roscoe Pound to John Rothschild, 26 Feb. 1921, Roscoe Pound Papers, Harvard
Law School Library).
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72) Roscoe Pound, 4 Survey of Social Interests, 57 Harv. L. Rev. 1, 1-2 (1943).

73)  Roscoe Pound, e Philosophy of Law in America, 7 ARCHIVE FUR RECHTS-UND WIRTSCHAFTPHILOSOPHIE
213, 385, 399 (1913-14).

74)  Roscoe Pound, Interests of Personality, 28 Harv. L. Rev. 445, 453 (1915).

75) Cohen-Eliya & Porat, supra note 26, at 395.
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77)  Dennis v. United States, 341 US. 494 (1951).

78) 7T v 77 —% =200 EiF7-®ix, Alexander Meiklejohn, FREE SPEECH AND ITS
RELATIONSHIP TO SELF-GOVERNMENT (Harper & Brothers, 1948) T& %,

79) Dennis, 341, at 524-525 (Frankfurter, J., concurring).
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80) Morton J. Horwitz, THe WARREN COURT AND THE PURSUIT OF JusTICE: A CrrricaL Issue (Hill
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81) Kathleen M. Sullivan, Post-Liberal Judging: The Role of Categorization and Balancing, 63 U. CoLO.
L. Rev. 293, 296 (1992).

82) John Hart Ely, Flag Desecration: A Case Study in the Role of Categorization and Balancing in First
Amendment Analysis, 88 Harv. L. REv. 1482, 1490-91 (1975).
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